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THE 


MONTHLY LAW REPORTER. 


TRIAL OF ADELINE PITELPS, alias BASS, FOR THE MURDER 
OF HER FATHER, ELIHU PHELPS. 


Tis trial, which presented some points of peculiar 
interest, commenced at Greenfield, Franklin County, 
Massachusetts, on the 27th of December, 1853, before 
Judges Dewey, Mercatr, and Tuomas, of the Supreme 
Court of that State. The indictment charged the defend- 
ant with causing the death of one Elihu Phelps, at North- 
field, in said county, by mingling a large quantity of deadly 
poison, the nature and quantity ‘of which to the grand jury 
were unknown, with his food and drink. 

William G. Bates, District-Attorney for the Western 
District, appeared for the government. He stated to the 
court that the Attorney-General, Mr. Choate, would be 
unable to attend the trial; and on his motion, and no 
objection being made by the counsel for the defence, 
Charles Devens, Jr., was admitted to aid in the prosecu- 


tion. 
George T'. Davis and Charles Allen, appeared as counsel 


for the prisoner. 

Thie case for the prosecution was opened by Mr. Devens, 
who stated that the evidence relied upon by the govern- 
ment would be circumstantial. It would appear that the 
accused, who was about forty years of age, had been living 
in the town of Northfield, with her father and mother, who 
were very old and very poor, the father being eighty-three 
years old, and both supported by the town ; “that not long 
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before his death, the old man had conveyed the little prop- 
erty on which he lived, worth one or two hundred dollars, 
to the town of N Northfield, with the view of having the 
proceeds applied to the support of himself and his wife ; 
that the accused had claimed an interest in the property 
thus conveyed, and both on that and other accounts had 
used violent threats and personal violence against her 
father ; that some two months before the alleged poisoning, 
she had caused two ounces of corrosive sublimate to be 
bought, some portion of which had been found in her 
clothing after her father’s death ; that in November, 1852, 
her father became sick, and so continued till his death, 
about three weeks afterwards, with symptoms which could 
not be accounted for except on the supposition that a mer- 
curial poison had been administered ; that she herself at- 
tributed his death to poison, but claimed that it had been 
administered by the neighbors ; and that other cireum- 
stances would be shown, tending to prove the death by 
poison, and her guilty connection with the fact. 

The first witness called by the government was Hlijah 
Stratton, a physician of Northfield, who saw the deceased 
once during his sickness, November 15, 1852, at the re- 
quest of the son of the deceased, Hubbard Phelps. He 
ngticed a general swelling of the cheek ; mouth very much 
inflamed, as well as gums, cheek, and fauces; the tongue 
swollen somewhat, though not very badly ; extensive ul- 
-cerations on sides of cheek, down on gums, on side of 
molar teeth, into the throat ; constant flow of saliva; drul- 
ing; mouth so sore he could not spit; he said he had 
distress at his stomach and in his bowels the night pre- 
vious, with severe diarrhea; trouble in micturition; urine 
high-colored and scanty ; prostration; pulse small and 
feeble ; very great fetor of breath, severe, peculiar; did 
not notice respiration or condition of skin; great difficulty 
in swallowing. 

Adeline was present with the old man. I said it was a 
severe case, and evidently there must be some cause for it. 
She said she thought so too; she had no doubt in her 
mind the old man had been poisoned, by eating milk from 
one of the neighbors, Arad Webster. She said the. milk 
affected the cat and the old man alike: that she heard an 
outcry in the night, made by the cat, and before she could 
get her out the cat had made bad work on the floor; and 
before she could get back, the old man was in the same 
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condition. Hubbard Phelps, her brother, was present at 
this conversation; he spoke very severely, and she re- 
plied in the same way. He said she had poisoned her 
father: had threatened it a long time, and now had done 
it. She said he would have to answer for such charges; 
that she had been doing all she could to make the old 
folks comfortable, and did not like to be abused. The 
symptoms which I observed were cansed, I think, by 
some form of mercury; the most severe case [ ever saw. 
There was a terrible distressed sinking of the stomach, 
he said; that would be the effect of mercury in tertain 
quantities; he had some medicine there, which appeared 
to be balsam and sweet spirits of nitre ; corrosive sublimate 
is a chloride of mercury. 

On cross-examination the witness said the expectoration 
might be three pints to two quarts in twenty-four hours; 
the deceased had been an old palsied man for a number 
of years; no such salivation could be produced but by 
mercury ; know of no distinct disease of salivation; there 
could be no salivation without mercury, nor by disease 
of the salivary glands; perhaps there might by iodine, 
because there are iodines of mercury; there could be no 
salivation which I could not distinguish from mercurial 
salivation; I am not sure that I could distinguish the 
mercurial fetor from any other; there is such a disease 
as cancrum oris, accompanied by fetor; I could not tell 
the fetor of quinsy from that of mercury; sore mouth 
might arise from other causes than mercury; I can’t say 
but that each symptom I have described might exist with- 
out mercurial cause; arsenic would not cause all these 
appearances; I have always thought so; [ don’t recollect 
ever attributing these appearances to arsenic; I recom- 
mended no treatment for poisoning; albumen and gluten 
zood antidotes to corrosive sublimate; albumen acts mechan- 
ically, by guarding approach to stomach; does not act by 
chemical affinities that I know of; when I saw him he 
Was in secondary stages; I never saw him afterwards; 
post mortem examination might have been useful; it 
would have revealed more or less of inflammation; I 
think poisonous doses would leave noticeable traces; there 
might have been other causes of death of which I know 
nothing; perhaps it is a received opinion among medical 
men that symptoms ave not a sufficient basis of judgment 
in sich a case; they ought not to be suflicient. 
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Marshall S. Mead, a physician of Northfield, was called 
to visit the deceased November 13th, and continued his 
visits till his death on the 26th. He confirmed Dr. Strat- 
ton’s statements as to symptoms; deceased had used the 
catheter for years; witness applied it for him the last week 
of his life; evidently ulceration connected with the bladder 
the last few days; pus often discovered in the catheter 
during that time; he gradually lost appetite and strength ; 
declined and died; died I think of the constitutional ef- 
fects of mercury taken into the system; nothing but 
mercury could have produced this combination of symp- 
toms; corrosive sublimate in small doses might have pro- 
duced them; I would rely on no one symptom, but would 
on the combination. On cross-examination he said, ‘I did 
not at first suppose he was poisoned; I think not more 
than ten, fifteen, or twenty grains of sublimate could be 
taken at any one time without causing death; sublimate 
often used as medicine; basis of some quack medicines; 
one-quarter to one-eighth of a grain is a dose; exceedingly 
acrid in taste; used for bed-bug poison; albumen a common 
antidote ; acts by defending the coats of the stomach; not 
chemically so far as I know; this was the worst sore 
mouth I ever saw; if given here, the poison was in very 
small quantities; saw no evidence of lesion of stomach or 
bowels; there should have been a post mortem examina- 
tion if the effects were recent; in case of active poison 
symptoms merely ought not to be relied on; the other 
attending physician thought no further evidence could be 
gained from the body. Have known accused for years ; 
been brought up in Northfield; a seamstress; married 


years ago. [ told the Grand Jury I thought she was 


insane.” 
Hubbard Phelps. Father eighty-three when he died; 


mother was then eighty-six; Adeline born in 1811; father 
began to complain November 9th or 10th; I lived twenty- 
five rods off, at George Fisher’s house; Friday night 
Adeline soaked a cracker for him; next morning, Saturday, 
November 13th, he came to Fisher’s while they were at 
breakfast ; breath so bad that I told him he had better stand 
back; I made a wash for his mouth Saturday night, and left 
it in a tea-saucer; I measured the quantity with a stick, and 
made a mark; next morning measured again, and there was 
more by about one-thirtieth of an inch; Drs. Stratton and 
Mead came on Monday, but not together; Adeline asked how 
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mercurial poisons operated on men and women, and they 
talked a good deal about it; Friday or Saturday before 
father was taken sick, he called me in there; Adeline 
there; Adeline wanted to know why the hell he would 
wake her up; she said it was nothing but a damned fuss, 
and she would not have him round; she would give him 
something that would make him blind or bed-rid, or would 
kill him; I told her this would hurt her some day; she 
said she was afraid of nothing but God and the devil. In 
February or March, 1852, there was another quarrel; father 
said she had ripped a feather bed open, and taken out some 
feathers which he would not let her take away; she had a 
flat-iron in a cloth; she threatened to knock his brains out; 
the flat-iron dropped; he then went to get his jug and long 
cork for me to get some molasses for him from the store ; 
she was mopping; she pushed him from the eupboard ; 
she catch’d a butcher knife and swore she’d stab him if 
he moved another step, by God; I told her to lay down 
the knife; she refused by God to lay down the knife; I 
took her out of the house; she bit one of my fingers to 
the bone with her single front tooth, but I didn’t mind it. 
In April, 1852, I heard father calling Hubbard, and went 
in and she had father by the hair of his head holding him 
down; I pulled away her hands and a lock of father’s hair 
with them; father said he’d go up to Capt. Colton’s and 
get a warrant; she said he might get what warrant he 
wanted, but she’d be damned but she’d have her part of 
thé place; afterwards father came in and sat down and 
cried ; that same afternoon she got in while the old gentleman 
was milking, she got in and fastened the door, and the old 
gentleman had to pry it open with a crowbar; they never 
ate together after November Ist; he ate in one room, and 
she and her mother in another; after father was sick, he 
told her she must have given him poison, and she denied 
it; once after father was sick, there was a pumpkin pie on 
the table; the old gentleman was at table; mother took 
piece of pie and was going to eat it; Adeline took it away 
and said she should not eat the poison pie made from 
Webster’s milk ; another time mother was going to get 
some water to drink in a dipper which father had had by 
his bed; Adeline said mother should not drink from the 
poison nasty thing that father had had to his mouth all 
night; father could not spit; could hardly speak; druled; 
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if he swallowed, it would run back through his nose; I 
found a little corrosive sublimate in paper, in the pocket of 
one of Adeline’s dresses, after she was arrested. A day 
of two before the sickness she s aid, ‘to-day or to-morrow 
will tell the story, or will fix you.” 

Luke A. Darling swore that in the latter part of August, 
1852, at Adeline’s request, he got twenty-five cents’ worth 
of corrosive sublimate, two ounces, at Woodward’s store 
in Northfield ; she said she wanted it to kill bed- -bugs 
with; he handed it to her, and told her Woodward said 
it was a deadly poison, and she must be careful of it. 
This witness, being cross-examined by Adeline, added that 
when she requested him to get the sublimate, she also 
asked. him not to say whom it was for. 

Samuel D. Woodward confirmed Darling’s statement ; 
sublimate commonly purchased for bed-bug poison, but un- 
usual to sell more than an ounce. 

George H. Phelps, a son of Hubbard Phelps, brought 
the old gentleman some clothing a few days before he 
died ; Adeline said the old gentleman was old, with one 
foot in the grave, and would not need the clothing. 

Samuel B. Williams saw deceased the day he died; 
tongue very much swollen; mouth of dark purple color ; 
did not notice breath particularly. 

George Fisher, heard defendant speak of the place 
where they lived; said the property was her’s, and by God 
she would get rid of the old man and take care of her 
mother; cursed the old man for deeding it away; saw 
deceased almost every day while sick; did not have off 
his clothes for a fortnight before his death; saw him sit- 
ting in his bed and leaning his chin on his cane, and the 
drule roped down from his mouth to the floor; mouth 
perfectly raw, and tongue swelled; almost impossible to 
stand over or help him; very bad scent; same appear- 
ances after death ; have heretofore heard defendant speak 
of Arad Webster's milk and Billings’ water being pois- 
oned ; she once came to get a jug w hich she had borrowed 
from us, and said she wanted to send out of town and 
get milk not poisoned ; all the neighbors’ milk was pois- 
oned; in July or August, 1852, witness’ pig died appa- 
rently from poison; Adeline came over and sat down on 
the head of trough, and advised to have his stomach 
opened ; it was opened, and the lining of the stomach was 
found to be off, but no poison was found. 
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Mrs. Polly Fisher. Adeline told me her father had no 
right to deed the place, for-it belonged to her; said she 
would never eat with him again; would not bury him if 
he were to die; one night that fall | was in there and she 
borrowed a square, for she said Mr. Billings had stolen her 
meastire, and somebody else had stolen the mainspring to 
her watch; I told her it was no such thing; she said Mr. 
Billings had stolen John Carlton’s handkerchief for a snuff- 
rag; she said the water was poisoned, and she would 
“shoot Mr. Billings, by God, if I die twenty deaths for it ; 
if any thing is done, it will all be laid to me; but I don’t 
care for that, it will all go under insane;” she said all the 
milk from all the neighbors was poisoned ; at another time 
when I let her have some milk she said she was not afraid 
to use this milk, for I did not know she was coming in; 
she also told me that the cellar of her house was full of 
dead men’s bones. 

Charles H. Stedman. Physician, twelve years in charge 
of U. S. Marine Hospital at Chelsea: nine years, city in- 
stitution at South Boston. The symptoms testified to, indi- 
cate an acrid substance taken into mouth and stomach; [ 
think mercurial ; my opinion is quite strong ; I think [am 
fully convinced ; salivation and fetor are peculiar to mer- 
cury ; suddenness of development of symptoms confirms sus- 
picion ; I think on all the symptoms it was corrosive 
sublimate; immediate cause of death, exhaustion; nothing 
else but mercury will produce these results; | have known 
salivation from other causes, but milder ; chemical analysis 
would have discovered the poison if there ; corrosive sub- 
limate is an antiseptic ; used to preserve specimens ; I can’t 
say that I doubt on the symptoms; but my mind may 
have been biased by the testimony; I see no evidence 
thus far of insanity ; nothing beyond want of proper edu- 
cation, and bad mental constitution, perhaps inherited ; 

there is nothing unusual in her eye, or manner ; her cross- 
examinations of witnesses thus far have not indicated in- 
sanity ; even when there are delusions, there may still be 
the power to discriminate between right and wrong. 

Isabella Murphy. In tall or summer of 1852, two 
weeks before old gentleman fell sick, Adeline said he had 
no right to deed the place away, and she would be willing 
to go to hell to see him burning in it. 

Samuel S. Holton — Overseer of the poor; the old 
gentleman deeded his property to Northfield, December 6, 
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1851; appraised at $157; property belonged to him ; after 
the death Adeline repeatedly+claimed as matter of right 
that the body should be examined. 

Simeon A. Field corroborated the previous witness. 

William H. Rockwell. Physician, twenty-five years, of 
Brateleboro’ ; symptoms indicate some mercurial prepara- 
tion as the most probable cause ; there may be other causes, 
but there is a very strong probability that it was mercury ; 
there should have been a post mortem examination ; albu- 
men acts as an antidote by chemical combination ; quack 
medicines often contain corrosive sublimate ; other dis- 
orders may have supervened. 

Cross-examined. Have been seventeen years in charge 
of lunatic asylum at Brattleboro’; have three hundred and 
seventy patients under my charge ; defendant was brought 
there in 1844 by town oflicers of Northfield ; remained tll 
May, 1845; returned again in 1847, of her own accord, 
and staid eleven days, until [ directed her to leave, there 
being no provision for her support; she said there was a 
conspiracy against her life ; she was and is insane ; no 
doubt whatever; no doubt of the existence of her delu- 
sions; hallucinations and delusions make up insanity; I 
treated and prescribed for her as an insane person; she 
could see the difference between right and wrong in the 
abstract, as many insane persons do, but not in her own 
case ; coherence and sagacity often exhibited by the in- 
sane; have talked with her twice since ; same leading idea 
of conspiracy; she thinks she is not insane; part of the 
alleged conspiracy is to make her out insane; [ have never 
seen her when sane ; impelled as other insane persons are ; 
perhaps all vice is insanity; sometimes insane persons try 
to avoid detection ; her belief in subterranean passages, and 
bones in cellar, connected with her delusions ; to ascertain 
whether the act is to be excused by insanity, we must 
know whether the delusion connects itself with the act ; 
her delusion as to the ownership of property seems to 
have such connection ; this is a case where the mass of men 
would say there was more of ugliness than of insanity. 

The prisoner inquired, among other things, if she had 
not repeatedly demanded that he should open the doors and 
let her out; and Dr. Rockwell replied, that he had no 
doubt of it, and that such requests were very common 
among the patients at his institution. 

The evidence for the prosecution here closed. One of 
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the newspapers which reported the trial, gives the follow- 
ing sketch of the scene. 


‘* A number of ladies have been in attendance, and this afternoon the 
gallery was crowded. One was successfully uniting the pursuits of Jaw 
and needle-work. ‘The solemnity of a capital trial has been relieved by 
several very amusing circumstances, and even the gravity of the Bench 
has been hardly sufficient to preserve a due degree of solemnity. No one 
has seemed to enjoy the proceedings more than the prisoner. Iler cross- 
examinations of several witnesses took a pretty wide range, and she 
argued some with the court the admissibility of evidence. She put some 
questions with a skill that would have done credit to a Jawyer.”’ 


DEFENCE. 

Mr. Charles Allen, in opening for the defence, took the 
ground that it was necessary for the government to estab- 
lish the corpus delicti by evidence independent of that 
tending to implicate any individual; citing 3 Greenl. Ev. 
§ 131; Webster’s Trial, p. 473, and other authorities; that 
threats, possession of the means of crime, by any indi- 
vidual, should not be considered at all in determining this 
question ; that symptoms could not be considered the best 
evidence of poisoning, or evidence on which it would be 
in any case safe to convict, especially when a post-mortem 
examination was possible, and was neglected. He under- 
took to read from various medical works in support of these 
views, from Taylor on Poisoning, from Dunglison’s article 
in the Amer. Cyclop. of Practical Medicine, from Dean’s 
Med. Jurisp., and others, but was stopped by the court, his 
Honor, Judge Dewey saying that. the rule had been 
changed since the trial of Rogers, and that the court, 
upon full consultation, had decided to exclude all medical 
books. He also remarked upon the nature of circumstan- 
tial evidence, citing 3 Greenl. Ev. § 134, and upon the 
burden of proof, citing 3 Ib. $ 29, and Webster’s ‘Trial, 
page 470. 

In case the jury should be forced to believe that Elihu 
Phelps died from poison, administered by the defendant, 
then it would be for them to consider, upon the evidence 
which would be introduced, whether she was of sound 


mind. 
EVIDENCE FOR THE DEFENCE. 


Hon. James White, of Northfield, testified that he had 
noticed peculiarities in Adeline’s conduct before she went 
to Brattleboro’; that on one occasion she dressed herself in 


men’s clothing ; and on another she walked back and for- 
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ward on top of a fence, uncovered, while it was raining 
hard ; and, upon being taken into the house, threatened to 
kill the witness with a butcher-knife. He also had heard 
her speak of conspiracies against her. 

Medad Alexander, of Northfield, knew of her being 
dressed in men’s clothing ; had heard her complain that the 
water and milk at her house were poisoned by the neigh- 
bors. She claimed to own the place where she lived. This 
conversation was in her father’s presence, and the old man 
said that she would not talk in that way if she were not 
deranged. 

(At this point, the prisoner, who was obviously much 
disturbed by the line of defence adopted by her counsel, 
called upon them to close the case, let the judgment be 
what it might, unless they could bring on better evidence. 
She had previously reproached her counsel for not taking 
pattern by what she considered the very handsome course 
of the counsel for the government, in not making any at- 
tempt to prove her insanity. ) 

Samuel H. Reed, sheriff of Franklin County, testified 
that since being in prison on this charge, she had made 
complaints to him; on one occasion she said that a gun had 
been fired, the report of which she heard, and the ball 
came through the jail window, and was picked up by the 
jailer: that the jailer was intending to take her life, and 
had attempted to poison her, and she would never take food 
of him again; and that there was a conspiracy to get rid of 
her. 

On cross-examination he said he could not speak of any 
very bad conduct on her part except abusive and vulgar 
language to himself and the jailer, and threats to kill the 
jailer. 

Seth C. Smith, jailer, testified that she told him she had 
been shot at, and the glass was broken; he took a bullet 
out of his pocket and she said it was the same one; she 
complained that he was influenced by the former jailer, and 
by Northfield villains, to poison her; she abstained from 
food twelve days at one time; and another, a week; and, 
a third time, fifteen days. 

On cross-examination, the witness said he mistrusted she 
got food from other prisoners ; and that, at times, she was 
violent in her conduet. 

The prisoner cross-examined him with great closeness, 
with the view of having him admit that her food was 
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poisoned, that she had actually been shot at, that the other 


prisoners heard the gun, and that he had actually picked up 
the bullet. The witness expressed the most entire ignorance 
on all these points, and when he went from the stand, a 
scene took place which is thus described by the reporter of 
the “ Springfield Republican.” 

“ Here Adeline could no longer restrain her indignation 
at the bad taste displayed by her counsel in selecting evi- 
dence. She called upon the Court to dismiss her counsel, 
and declared she would rather plead guilty when she was 
innocent than have such falsehoods told of her. ‘The coun- 
sel were somewhat embarrassed by this ‘ fire in the rear,’ but 
the Court came to their support, and assured Adeline that 
she had very able and faithful counsel. She knew that, 
but she could not stand such evidence as they brought for- 
ward.” 

Hannah White, wife of James White, a previous witness, 
on one occasion, ten years ago, went to see Adeline, by 
request of Adeline’s father, when Adeline showed her a 
bottle, saying that she didn’t know what it contained or 
where it came from, and that her mother would be better 
off if she went away than if she stayed at home (giving 
the witness to understand that her father would poison the 
family.) At another time, Adeline was afraid to enter the 
house of the witness, and when approached, raised her 
hands saying “ Oh don’t grab me.” She also testified to 
complaints by the defendant of attempts to poison. 

Arad Webster, of Northfield, had heard her speak of 
attempts to murder her, of there being a passage under her 
house, and of her hearing people talking and running about 
the house ; one time she was sitting up in an apple tree, 
complaining bitterly. He also spoke of various other appre- 
hensions showed by her at different times, which seemed 
real to the witness. 

Richard Colton, the magistrate before whom the pre- 
liminary examination was had, testified, that Dr. Stratton 
then stated, that the appearances were those of mercury, or 
might be of arsenic, and he couldn’t say for a certainty 
which. 

Lucy Webster, wife of Arad Webster, had heard her speak 
of conspiracies against her, of an under ground tunnel lead- 
ing to her honse, in which bloody deeds were carried on, 
of hearing voices when no voices were to be heard, and of 
being afraid to use the milk her father milked, because it 
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made her mother sick; she frequently expressed fears for 
her life. 

Dr. David T. Brown, of the Bloomingdaie Asylum, 
New York, saw her a few days previous to the trial, at the 
jail, and considered her insane. She exhibited delusions 
and hallucinations; spoke of a conspiracy; believed it 
embraced parties connected with the jail; declared that 
attempts had been made to take her life while in jail, by 
poisoning her food, some of which she had retained, intend- 
ing to have it analyzed, and that her enemies intended, if 
she was not convicted, to prove her insanity, in order to get 
her confined in a lunatic asylum. She said there was a 


passage to her building, either made or used by her enemies: 


to annoy her; that her milk and water were poisoned. 
He noticed nothing leading him to doubt that her delusions 
were real; and they appeared to him to have extended over 
a period of many years, and to be permanent ; she spoke of 
hearing voices at certain times; at one time, in a shed 
adjoining, one said, if they were going to kill her, they had 
better have it done at once ; Capt. White said it should not 
be done on his premises ; some one replied that he was a 
d—d old fool. Some one suggested that they should kill 
her, and place her so as to leave a suspicion of suicide ; 
hearing which, she rubbed her dress against fresh paint, 
believing that the paint would show that she came to her 
death by violence. 'To him her general appearance seemed 
consistent with the supposition of insanity. If called toa 
patient in the situation of Elihu Phelps, as described, he 
would suppose some preparation of mercury had been taken, 
but would not feel authorized to pronounce a _ positive 
opinion. His opinion would be that mercury had been 
taken, though the symptoms alone would not be conclusive 
evidence. Salivation is not necessarily from mercury; he 
had seen it, from other causes; from fractured jaw, from the 
use of other medicines, tin, bismuth, &c., from carious 
teeth, and he mentioned an instance of a case of salivation, 
continuing for two years, without any obvious cause. In 
his case, death might have arisen from the bladder difficulty 
mentioned. 

On cross-examination, he defined poison as a substance 
which is capable of destroying life without acting mechan- 
ically (following Dr. Guy’s definition.) He had seen one 
case of poisoning by corrosive sublimate, and described the 
symptoms ; he repeated that he was not fully satisfied that 
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Phelps had taken mercury, although strongly of that opin- 
ion. 

Dr. James Deane, of Greenfield, a physician twenty- 
three years, did not think the evidence conclusive, though 
it raised a strong presumption, that the death was caused 
by mercury. The disease of the urinary organs might 
have a strong effect in causing death. From the appear- 
ances there was undoubtedly suppuration; and with old 
men death often results from abscess of the prostate gland. 
He had seen a similar case within a few days which he 
thought would soon terminate fatally. Salivation and 
foetor are both found in cases where mercury has not been 
used. A post mortem examination he thought indispen- 
sable. There is no difficulty in chemically ascertaining the 
presence of mercury, to the one hundredth part of a grain. 
A poisonous dose of corrosive sublimate could not be 
swallowed, without being recognized inamoment. Albu- 
men has a strong affinity for corrosive sublimate, and acts 
as an antidote by forming an insoluble compound with it, 
in the stomach, destroying its virulence, and preventing it 
from forming an aflinity with and decomposing the animal 
tissues. He exhibited a grain of corrosive sublimate, say- 
ing that there was no difficulty in recognizing the effects of 
a single grain, though that was not enough to destroy life, 
He also described the symptoms of mercury, mentioning a 
deep blue line round the gums as one. He had seen 
Adeline often in jail. She labored under intense delusions, 
supposed herself the object of a conspiracy, heard imagin- 
ary conversations, and was in a state of high mental excite- 
ment. She had fear of being poisoned by the jailer, and 
would not take her food, unless he brought it. He could not 
doubt that her apprehensions were real; and had no doubt 
whatever of a state of confirmed insanity. 

On cross-examination, he said, that there are diseases 
which would produce all the symptoms of Elihu Phelps, 
and he could not have been satisfied without a very thorough 
examination. And if the examination developed no other 
facts, then he should believe it the effect of mercury, and, 
perhaps, could not doubt it. He might be aided in forming 
an opinion by symptoms which afterwards he would not 
recollect. Fracture of the lower jaw might produce the 
same train and combination of symptoms; he knew no 
single disease or drug that would preduce them all. There 
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might be two concurring diseases, as salivation and colic, 
that would. 

Dr. Deane, as well as most of the other witnesses for the 
defence, was closely re-examined by the prisoner. The 
following is a specimen of the closeness of her examina- 
tion, made smilingly, and with a very musical voice, but 
with a pronunciation of names which indicated that her 
information was from books rather than conversation : 

Prisoner. I would ask you, Dr. Deane, if Orfilo is not 
the greatest French authority on poisons ? 

Dr. Deane. Ido not know any greater. 

Prisoner. Is not Christéson a great English authority? 

Dr. Deane. I think him very reliable. 

Prisoner. Now I want to know if John Hunter was 
not the greatest authority of his day on these subjects ? 

Dr. Deane. Undoubtedly he was the highest authority 
of his time. 

Prisoner. Now I want to know if all three of these 
authorities do not concur in saying that it is unsafe to infer 
the existence of poison from symptoms only ? 

Dr. Deane. Ido not remember particularly, Adeline, as 
to each of these writers, but that undoubtedly is the prevail- 
ing opinion among modern writers on the subject of poisons. 

Dr. Luther V. Bell, of the McLean Asylum, Somerville, 
said the symptoms described would afford a yery strong 
presumption of mercury, but not so strong as to shut out 
the contingency of their occurring from other causes ; 
even if mercury were received, the evidence is not con- 
clusive that the death was owing to mercury ; the puru- 
lent matter, in connection with the fact of his having a 
disease of long standing, would indicate a severe malady, 
of which old men often die. 

The symptoms do not indicate large doses at any one 
time — certainly not more than a grain or two. 

Undoubtedly the food should be examined, and chemical 
writers are of opinion that there is no difficulty in detect- 
ing the presence’ of poison. In cases of small doses, grad- 
ually taken, perhaps the examination would not disclose 
the poison ; but it would at least have a tendency to show 
how far the disease of the prostatic gland had proceeded. 

He thought there would be no possible mark of distine- 
tion between salivation by corrosive sublimate, and other 
mercurial preparations. ‘T'he best writers say, that in cases 
of poisoning by mercury, there is a particular blue mark 
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on the gums, as distinguishing it from other salivations. 
This being wanting, would diminish his confidence. 

He had no doubt about Adeline’s laboring under delu- 
sions for many years past; and considered the fact of 
delusions as proof of insanity. She seemed to him to be 
broadly insane; and her delusions broad and palpable, ex- 
pressing themselves in the same way over a long period of 
time. He could give no opinion as to lucid intervals, but 
thought that at about the period when the act was done, 
she was laboring under insanity. 

He did not agree with Dr. Stedman, as to the want of 


education. 
She seemed to couple in her father in the general cate- 


gory of her enemies. 

Her acuteness did not change his opinion. He appre- 
ciated her intellectual acuteness, but many insane persons 
show considerable mental power. He did not consider her 
as governed by sound motives in her conduct to those she 
thought her enemies. He did not think insane persons 
were often capable of concealing their insanity very long. 
He narrated the case of the Brazikian, mentioned in the 
trial of Rogers. In a sagacious insane person he would 
draw no inference from the person’s wishing not to be 
called insane. 

On cross-examination, he said that he should no doubt 
have inferred that Elihu Phelps was under the action of 
some mercurial preparation, and thought the symptoms 
would arise from no single disease which he was acquaint- 
ed with. But, in an ordinary case of salivation, the ac- 
cidental setting-in of a bowel complaint would seem to 
him to produce a state of things similar to that in this 
case. 

Salivation is not necessarily mercurial. 

There is an odor known as mercurial, but it is imitated 
in cases where no mercury has been taken. In itself he 
could recognize no difference between mercurial and other 
feetor. 

Some’ forms of what is called quinsy, he thought would 
produce symptoms essentially like these. He regarded the 
probabilities very strongly in favor of the supposition of 
mercury, but not so strongly as to preclude the possibility 
of some other cause. He thought from the accounts in 
the books, the writers consider the blue line invariable. 

He had a strong belief that she was insane. ‘The pre- 
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sumption was very highly that way. Her cautioning the 
person who delivered the corrosive sublimate to her, as to 
concealment, was no evidence either way. Here was a con- 
tinuous delusion, traced in 1844, 1845, and 1847, and again 
the last year. His experience led him to suppose it was 
continuous. Delusion might exist with all the other marks 
of calculation. In his opinion, she was irresponsible. She 
seemed to have connected her father somewhat with the 
conspiracy and with her feelings. 

George Chandler, of the State Lunatic Hospital at 
Worcester, thought her insane, and that she had been so 
for several years. Her apprehensions of conspiracies, her 
false hearing, and her general conduct, were decided indi- 
cations of insanity. She appeared to have some control of 
her actions, but not that control which a person of healthy 
mind would have. She had illusions in September. The 
fact of poisoning is not inconsistent with insanity. The 
evidence is not conclusive as to mercurial poisoning ; it 
does not shut out all doubt as to other modes of death. 
The purulent appearance would raise a doubt. 

On cross-examination, he said that great control over her 
mind had been shown during the trial ; she conversed well 
on all points; he would be unwilling to say that she was 
not laboring under delusion, though there was a chance for 
supposing that she might have been able to control her- 
self; her father was connected with the conspiracy in her 
mind. He would have acted upon the supposition of 
Elihu Phelps having taken mercury, and would have pre- 
scribed for that. 

Dr. David T.. Brown, recalled, mentioned a case within 
his own observation, where an insane lady poisoned her 
father. 

Dr. Charles M. Duncan, of Shelburne, had not heard 
all the evidence of symptoms; had seen two cases of 
salivation without any obvious cause; disease or abscess 
of the prostate gland is a frequent cause of death; he had 
known several such cases, and described the symptoms. 

The evidence for the defence here closed. 

Mr. Davis closed the case for the defence ; he argued at 
length that the evidence, thongh such as to raise a strong 
probability, was not conclusive of the fact that the death 
was caused by poison. He referred to the distinction 
taken in Greenleaf on Evidence, vol. 3, p. 29, as to the 
amount of evidence required to produce a result in civil 
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for the Murder of her Father. 17 


as compared with criminal cases; in civil cases a prepon- 
derance being sufficient, but in criminal no weight of 
preponderant evidence being sufficient, unless such as to 
remove all reasonable doubt. It was conceded that a post 
mortem examination would have furnished the most relia- 
ble evidence; the government had chosen to rest its case 
upon the less reliable evidence, while within ten miles 
of the place of trial there was a body which, sub- 
jected to scientific examination, would at any moment 
furnish conclusive proof of the existence or non-existence 
of poison. Poor and imprisoned, his client had no means 
of going into this inguiry; but with what face could the 
government ask for a conviction, which had the power and 
the means to produce the best evidence, but had preferred 
to rely on what was inferior. In consequence of the 
course taken by the government, this case was to be tried 
as if all the discoveries of chemical and medical science 
for the last two hundred years were unknown or ignored; 
as if because the district was remote and the alleged crim- 
inal poor and unfriended, she might properly be deprived 
of the aid which the precise results of chemistry render to 
the legal investigation of such a case. He dwelt upon the 
consideration that the fact of death by poisoning, if found, 
was to be found by itself and without the aid of moral 
conclusions: and upon the further consideration that the 
scientific evidence produced in behalf of the prisoner, evi- 
dence of the highest authority, concurred to the point that 
symptoms alone were not conclusive.!. There were specific 
diseases under which this old man had long suffered — 
there was also the incurable disease of old age — from any 
or all of which the death might have occurred without 
the intervention of external injury. 

But if the jury should find that here was satisfactory 
evidence of death caused by the prisoner, they were then 
to consider whether death was caused by a responsible 
agent. If they believed her insane, then all the horror 
which her language and her acts would at first cause, 
would change into pity and grief. Friendless, he believed 








' “Upon general principles, it cannot be doubted that courts of law 
would require chemical evidence of the poisoning wherever it were 
obtainable; and it is believed that no modern case of satisfaciory convic- 
tion can be adduced where there has not been such evidence, or in its 
absence, the equivalent evidence of coufession.’? Wills on Circumstantial 
Evidence, p. 221. 
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her to be, beyond all ordinary human friendlessness; for 
she might well be called most utterly friendless who was 
unable, through her illusions, to know who her friends 
were; who believed, that her father and neighbors were 
leagued to kill her; and who at this moment undoubtedly 
believed that her counsel in his present address to the jury 
was hired by her enemies to aid in betraying her to an 
undeserved doom. (It may be remarked that to this last 
observation, the prisoner, who had been listening with 
earnest attention, was observed to nod her head and ring- 
lets with the most emphatic assent. ) 

On this question of insanity he had but a single sugges- 
tion to make: the jury had heard accounts of her illusions, 

extending over many years, and showing that the defence 

of insanity, so often perhaps improperly resorted to, would 
occur naturally enough to those who had longest known 
her. Were these horrors that had so long haunted her, genu- 
ine horrors? if genuine, then they would find her insane 
if they give faith to the opinions of a body of medical 
gentlemen, whose opinions upon this point would carry as 
much authority as any medical opinions to be obtained on 
either side of the Atlantic. In asking that under these 
circumstances her life might not be taken, he thought not 
sg much of her or of a continuance of her wretched and 
melancholy existence, as of the boasted civilization to 
which her conviction and execution upon such evidence 
would be a blot and a reproach. 

Mr. Bares, in closing the case for the government, after 
commenting upon the nature of the offence, its enormity, 
the form of the indictment, and the degree of proof, in a 
case of homicide, admitted, that the burden was upon the 
government to satisfy the minds of the jury, beyond every 
reasonable doubt, that the deceased died by poison, ad- 
ministered by the defendant. Any evidence, which would 
satisfy the mind of these facts, would be sufficient, as well 
whether it came from ignorant and unscientific men, or 
was sworn to by men of the highest medical attainments. 
The death was conceded. The means by which it was 
produced, was a subject of dispute. The jury would be 
struck with one fact, which was highly important. The 
deceased, though very old, was a strong, vigorous, kealthy 
man. Suddenly, and at once, without. any previous com- 
plaint, or without having taken any drug, he exhibited 
that peculiar combination of symptoms, which no other 
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known drug but mercury, in some of its forms, would 
produce. On this subject, there was no diversity of med- 
ical testimony. ‘The symptoms were evident to those not 
of the profession, who had seen frequent appearances of 


‘salivation, and the physicians who were called to see him 


swore that they had no more doubt of his suffering from the 
effects of mercury, than if they had given it themselves. 
He lingered for fourteen days without food, and at last 
died from the constitutional effects, produced upon him 
by repeated portions of one of the most acrid of the irri- 
tating poisons. It had been urged that the government 
had failed to produce better evidence of the cause of the 
death, than the evidence of symptoms. But it was proved, 
that corrosive sublimate was an extremely soluble substance ; 
that the quantity administered was, in its bulk, but a mere 
atom; that fourteen days had elapsed before the death ; 
and, even, if at that time an examination had been made, 
it was donbtful whether any of the substance could have 
been found, or any thing more than additional evidence 
of extended symptoms. The jury would judge if this 
was necessary. ‘They could believe that a man died of 
poison, without an analysis of the contents of the stom- 
ach, just as they could believe that General Warren died 
of a wound, and not of a fit before the ball struck him, 
though the fact was not verified by a post mortem exami- 
nation. If his death was the result of poison, did the 
defendant administer it? On this subject he referred to 
the degree of evidence which the government was bound 
to produce. The defendant was a woman, and a daughter ; 
and as the crime, if it was committed by her, was, in its 
atrocity, unparalleled in heathendom, he conceded that 
every reasonable doubt should be removed, before he 
could ask for a conviction. In encountering the presump- 
tions arising from her sex and her relationship, all the 
evidence of her conduct, in fact the history of her life, 
so far as it had been developed, was most material for the 
consideration of the jury. Her repeated and violent as- 
saults, her profane and abusive language, her threats, her 
mercenary motive, her purchase of the very material by 
which he died, the manner in which it was procured, her 
alleged reasons for its purchase, her investigation of the 
effects of poison upon the poisoned hog, her minute in- 
quirtes of the physicians as to its effects upon the human 
constitution, her devices and representations relative to 
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the cat, her anxiety to prevent her mother from eating 
the food prepared for her father, or using the vessel for 
drink which he had used, and her charge upon her neigh- 
bors of having given her poisoned milk, were facts tending 
strongly to implicate her as the criminal ; and, notwith- 
standing her sex, and her relationship, if instead of the 
usual feeling of a child towards a parent,—instead of the 
tender affection of a daughter, or even the usual kindliness 
of a female, the jury should see exhibited in her a life of 
violence, a breast of passion, and a heart of malice, they 
would naturally expect from her that deed of worse than 
blood, which a female fury, whose love was turned to 
hatred, would be the first to commit. He conceded that 
the corpus delicti must be incontrovertibly proved ; but, 
he contended, that when the death was proved, and there 
was evidence tending strongly to show that it was caused 
by poison, her conduct, her threats, her purchase of the 
corrosive sublimate, and all the facts tending to show her 
guilt, were also evidence bearing upon and strengthening 
the evidence that he died by poison. Unless this were so, 
many cases might be supposed, where a murderer could 
escape, and he referred to the case of Dr. Webster, and 
other cases, as sustaining his views. On the subject of 
her insanity, he said, he had little to say. The books 
speak of it as a defence, in cases of poisoning, almost as 
an impossible defence, inasmuch as it requires that delib- 
eration, contrivance, and that knowledge of the distinctions 
between right and wrong, which are at war with the idea 
of a moral and legal unaccountability. In the case on 
trial, the evidence was peculiarly strong against that de- 
fence. Her appearance before the jury, the coolness and 
skill of her cross-examination of witnesses, all tended to 
corroborate the testimony of the witnesses, and to show 
that she had not only the unshrinking hand and the de- 
termined will, but also the diabolical skill to perform the 
deed, with as judicious regard to the means of conceal- 
ment, as was ever exhibited by a person of the clearest 
reason. 

It would not become him, in the face of the medical 
evidence, to claim that she had not been subject, at times, 
to mental hallucinations ; but how far it was insanity, in 
the proper sense of that term, which is a legal excuse for 
crime, or that other state of mind, which has been honored, 
improperly as he thought, with the name of moral in- 
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sanity, was worthy of consideration. The jury ought to 
place great reliance upon the medical testimony. He re- 
spected those witnesses, as men of candor and talent. He 
appreciated the progress of modern science, though he had 
no great respect for that science which Jed a witness to 
doubt that potions of a most acrid poison, administered in 
chronic doses, producing a most excessive salivation of an 
old man of eighty-three years, and preventing him from 
the use of solid food, and his accustomed sleep, for the 
space of fourteen days, was the cause of, or had contributed 
to his death. The jury would remark upon the cautious 
testimony of Dr. Bell, as to the connection between the 
hallucinations of the defendant, and the crime. In order 
to acquit, the disease must have been upon her at the time 
of the act; and more than that, there must be the proof 
that the act was the result of the hallucination. The 
physicians do not point out the connection between the 
disease and the act. They see that she regarded him as 
one of her enemies, but they do not see any evidence of 
an apprehension of danger, or any delusion which would 
naturally lead to the act. The case was with the jury. 
The government did not wish an unauthorized conviction ; 

but if she had, in fact, committed this act, the improve- 
ments of modern science did not require that she should 
be turned loose upon the community. 

The prisoner had listened with profound attention to the 
remarks of counsel on both sides, only once attempting to 
interrupt the District Attorney, who with his accustomed 
bonhomie, said, “ Wait a little, Adeline, and you shall 
have your chance presently.” Upon this assuranee she 
remained quiet. She had taken occasion during the trial 
to approve the gentlemanly course of the government in 
abstaining, as she said, from “trying to make her out in- 
sane,” and had taken her own counsel to task for not imi- 
tating the government in that respect. After the closing 
argument for the prosecution, being asked whether she had 
any thing to say before the case should be given to the 
jury, she made an address, of which a brief abstract is an- 
nexed, taken from one of the newspapers which reported 
the trial. It is to be regretted that a verbatim report was 
not made of this very remarkable address. It was deliv- 
ered with great self-possession, with a clear and agreeable 
voice, the speaker obviously giving a part of it from mem- 
ory, and other parts extempore. Some of the phrases 
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were apparently from books; as, for instance, when she 
informed the jury that “the daughter of the deceased gen- 
tleman ” was now before them on trial. At another time, 
when about to comment on a particular fact, she checked 
herself, and inquired of her counsel, ‘‘ Was evidence of that 
fact allowed to be given?’ The counsel said that it had 
been ruled out. ‘ Then,” said the prisoner, “I have 
nothing to say on that point, as I have no right to com- 
ment on evidence not before the jury.”” It was observed 
that she did not put her defence on the ground of inno- 
cence, but rather on the insufficiency of the evidence to 
show her guilt. It is safe to say, that the prevailing senti- 
ment among all who heard her, was astonishment at the 
self-possession, the clearness, and the logical force with 
which her arguments were put, and the facility with which 
her thoughts seemed to clothe themselves in appropriate 
language. It is believed that she received no assistance 
whatever in the preparation of her address, other than what 
she might have derived from general conversations as to 
her case, and from a book of criminal trials, including the 
Donellan and the Chapman trials, which while in prison 
she had studied with great care. 

The following abstract of her remarks is taken from the 


Springfield Republican. 


** May it please your Honors, and Gentlemen of the Jury: 

The prisoner at the bar is before you to be tried for her 
life. She is charged with the crime of murder, and it is 
for you to determine whether or not she is guilty. What 
constitutes this crime? (Here the prisoner laid down the 
law of murder very correctly, defining it as the killing 
with malice aforethought, and illustrating her position by 
examples, and then proceeded.) The fact that the crime 
has been committed must be established beyond a doubt. 
If the prisoner had opportunities to commit the crime, this 
is nothing. If she had motives, it is of no consequence. 
It is the right and duty of the government to prove that 
the crime has been committed beyond a doubt. So long as 
there is a doubt, there is no moral certainty. 

The most important evidence of poison is by chemical 
analysis. Has the government produced even the result of 
a post mortem examination? Where life is depending, we 
ought to have the opinions of distinguished medical men. 
We have brought some, and if they had been pressed they 
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would all have agreed with Dr. Deane. And I would say 
here to the District Attorney who has spoken of Dr. Deane 
as disposed to favor me, being my physician, that Dr. Hovey 
is my physician, and not Dr. Deane. 

Look to the great authorities in medical science — Orfila, 
Berzelius, and others. ‘They have declared that there was 
no such thing as discovering poison without analysis. No 
poison produces symptoms which may not be caused by 
natural causes. 

The government relies upon two physicians whose prac- 
tice is limited to a town, and one of whom has varied his 
evidence, and has said upon this trial that the symptons 
might have been caused by tobacco, bad spirits or bad 
cider. I think the prisoner was wronged in not having a 
post mortem examination. If the body had been examined, 
traces of poison would have been discovered in the body or 
the food. If poison was found in the food of the stomach, 
they could not charge it upon the prisoner, who was ten 
miles off in jail. 

The doctors depose that the poison was given in small 
doses. Now the question is, whether it was given before or 
after the prisoner was in jail. The physicians have not 
given their opinion whether any of the poison was given 
after the prisoner was in jail. This is highly important for 
me. Suppose you lived in a family, and the folks con- 
spired against you, and charged you with giving a man 
poison, and you are lodged in jail, and after the man is dead 
they take care of the body. You can do nothing. 

After commenting on the testimony and character of Mr. 
Darling, she continued: The first question is, did the 
deceased die by poison? Where is the proof? He died 
ten days after his daughter was lodged in jail. The justice 
who made the complaint was coroner. His associate justice 
lived within 200 rods. The body was taken in a clan- 
destine way and buried before people knew he was dead. 
There was a tomb to deposit bodies in in cold weather. Why 
was the ground broken for that body? As soon as | heard 
of it, I sent for my counsel. He came to see me, and left 
immediately for Washington, and I was left in the gloomy 
walls of a prison. I knew if the body was examined, I 
should be found innocent, and if any one else had given 
him poison, it would be found. I call upon the selectmen 
to have the body examined. 

You nor I do not know of what that man died. The 
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body lies within ten miles of us, and that would tell 
whether poison was administered after I was put in jail. 
Where could we find two physicians who would take the 
responsibility of cutting the thread of life unless influenced 
by revenge or hate? 

The prisoner here, by way of contrast, related the course 
pursued by Orfila, Dr. Hunter, the greatest physician of 
Europe, and other eminent physicians, when called into 
court. After arguing that there was no satisfactory evi- 
dence that a murder had been committed, that the deceased 
was an old man and had the frailties of old people, and 
might have died of natural causes, she continued: The 
government relies upon certain circumstances which were 
recounted by the prosecuting attorney in his opening address 
with gross exaggeration and signal ability. We are here to 
consider the credibility of the witnesses. I need not argue 
how little confidence is to be placed in those witnesses. 
They all come from a bad neighborhood. 

Here prisoner demanded of her counsel why witnesses 
had not been called to show the bad character of the 
neighborhood. She asked if the doctors, the justices, and 
the neighborhood might not have it in mind to destroy that 
woman, and then came down upon the neighborhood with 
a long bloody-bones story. She thought her brother and 
Darling might have conspired against her, because she had 
turned one of them out of doors, and threatened to pros- 
ecute both. 

After recapitulating the questions involved in the case, 
and making some remarks upon the danger of wrong con- 
victions, she seemed somewhat exhausted ; and after a little 
conversation with her counsel, sat down. 

She spoke nearly forty minutes, rather fast, and in quite 


an oratorical style.” 


His Honor, Judge Dewey, gave the case to the jury with 
an analysis of the evidence as it bore on the causes of 
death, and some suggestions as to the weight to be given 
to medical opinions both as to the death and the alleged 
insanity. 

The jury went out in the evening, and at the coming in 


of the court on the next morning, had not agreed. The 


court reinstructed them, at their request, on the inferences 
which they would have a right to draw from some portions 
of the evidence. They again retired, and shortly came 
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in with a verdict of “Not guilty, by reason of insanity.” 
It is understood that at first they stood eight for entire ac- 
quittal, ou the ground that the evidence of the causes of 
the death was not such as to remove all reasonable doubt. 
The prisoner was sent, under the order of the court, to the 
State Lunatic Hospital at Worcester, where she now is, 
and where it is understood that her hallucinations still con- 
tinue, without any present prospect of improvement. 

It would be difficult to find a parallel to this case in the 
combination of soundness aud force in certain departments 
of mental action, with absolute unsoundness and wreck in 
others. -It also stands by itself as a case of acquittal on 
the score of insanity, when poison (implying concealment, 
calculation, and fear of consequences) was the instrument 
used, 





THE TRIAL OF THE LALOUETTES, HUSBAND AND WIFE, 


FOR THE MURDER OF HER FATHER, IN THE DEPARTMENT OF 
YONNE, IN FRANCE, 


Tue following sketch of a trial for parricide, or rather for an 
attempt at parricide, in a provincial court of France, prepared 
for the Law Reporter from the ‘‘ Gazette des Tribunaux,’’ may 
perhaps be read with interest in connection with the preceding 
account of a similar occurrence in this country, and our profes- 
sional readers may observe some illustrations of the contrast 
between proceedings of this kind in France and America. 


“ Cour d’ Assises de 0 Yonne” — Session of March 11, 1854. 


M. Lamy, Counsellor of the Imperial Court of Paris, presiding. 
Charge of Parricide by Poisoning — Complicity of a Daughter and a 
Son-in-Law. 

Lalouette and his wife were accused of having poisoned 
one Guinand, an old man of 82, father of the wife. By 
the indictment, the husband and wife were jointly and 
severally ee as principals and accessories in the 
same crime. his singular circumstance, which, at first 
glance, seems anomalous, arose from the impossibility of 
designating either of the Lalouettes exclusively, as prin- 
cipal. ‘The crowd at the trial was great. 

For the prosecution, M. Gerin; for the accused, MM. 
Lecuyer & Lepere. 
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26 Trial of the Laloueties, Husband and Wife, 


At ten o’clock the accused were introduced. Their 
exterior did not speak in their favor. Lalouette was a 
man of forty-one years of age; of less than ordinary size, 
with black hair falling in masses on a very low forehead ; 
his glassy eyes had a slight squint; his complexion was 
cadaverous, his mouth so pinched and narrow that it 
hardly permitted his words to escape by jerks. His impas- 
sibility was complete. His wife was fifty-four years old, 
with a blotched and pimply face, high cheek bones, 
sunken eyes, and close mouth, but, compared to her taci- 
turn husband, rather vivacious in her mode of speaking. 

The following are the facts alleged in the case: 

On the 28th of Nove >mber, 1853, Guinand presented 
himself about five o’clock in the evening, at the lodgings 
of his children, whose neighbor he was, to cook his supper 
at their fire. ‘The old man held in his hand a vessel of 
stone ware, in which for the past ten years he had been 
accustomed to prepare his soup every day. The woman 
gave her father some bread which he cut himself, some 
water which she took from a pail, and continued to attend 
to her own affairs. Lalouette was there and present at 
all this. Guinand went out, for ten minutes, to get some 
milk which he wished to put into his soup; he found none, 
returned, carried his soup-pot to his own lodgings, put 
into it some butter and salt and began to eat immediately. 
But after three spoonfuls he was forced to stop. “ This 
soup,” he exclaimed, “ has bad salt in it.’ In order to take 
away the unpleasant taste of the soup, he went after some 
milk; but on the way a suspicion crossed his mind, and 
instead of putting the milk into the soup-pot, he drank it. 
Soon he was attacked with cramps, and in a few min- 
utes with throes and vomitings. He threw himself on the 
bed, uttering groans and cries, which, by a strange chance, 
were not heard by the Lalouettes, although their lodgings 

were contiguous, and separated only by a slight wall. 

The next day the doctor, called by another daughter of 
Guinand, ascertained the condition of the patient, and the 
mayor received the declarations of the old man. It was 
found that Guinand had eaten soup, in which was discov- 
ered a considerable quantity of sulphate of copper (blue 
vitriol) commonly used amongst farmers for steeping seed- 
corn. 

However, the Lalouettes, who saw their father every 
day, were not at all disturbed ; they alone were ignorant 
of what was passing. The first depositions of the old 
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man did not inculpate his children; nevertheless, it was 
judged proper to make an inquiry; a search was made, 
and although they had declared that they had no poison- 
ous substance in their possession, thirteen grammes of blue 
vitriol were discovered locked up in a chest. Suspicions 
immediately arose, but no arrest was made. Soon after 
Lalouette was known to have made a journey to Auxerre 
to consult a lawyer on the result of this affair; hints of 
importance were gathered. The charge was formally 

made, and it was learnt that they had tried to make the 
old man declare that he had carried home the wrong soup- 
pot by mistake. A report was spread that Lalouette, 
pressed with questions by the magistrate and a_ neighbor, 
had said, “Oh! I can answer for myself, but I do not 
for my wife; she is a bad woman.” “Tell us! Speak!” 
said they. “No; it is too horrible; it shan’t come out 
from here,” said he, striking his breast. 

The couple were arrested, and motives for the crime 
were sought for. It was ascertained that twenty years 
before, Guinand had given up his property to his children, 
on condition of their paying him a life-annuity in kind. 
Subsequently, by reason of misunderstandings, the chil- 
dren had been on bad terms with their father, and recently 
had tried cajolery to win his confidence. It became evi- 
dent that they had poisoned their father in order to get rid 
of their burden. 

During the trial, as in the preliminary investigation, 
the Lalouettes held to the same defence, to wit, that their 
father had made a mistake, and taken a vessel, in which 


‘the year before, Lalouette was accustomed to dissolve his 


vitriol. But this allegation was easily disproved. The 
vessel used for the soup was found; it gvas the same that 
had been used by the old man for ten years. ‘There was 
no possible error, he knew it very well; and besides, how 
was it supposable that a vessel, which a year back had 
been employed in such dangerous preparations, should 
have remained on Lalouctte’s sink, and, above all, that 
there should still have been so much poison in it as to 
have preserved Guinand’s life; for it was the great quan- 
tity of the poison which saved him. “ Moreover,” ex- 
claimed he, “I did not let the soup-pot go out of my hand 
from the time I left my house until I put it on the fire.” 

The old man walked with crutches, so that once seated, it 
was difficult for him to rise, and consequently he could not 
go and come from one part of the chamber to another, 
But the accusation was supported by other evidence than 
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the statements of Lalouette. “ Let us see,” said the mag- 
istrate to him, “ Your father has been poisoned. y , oo 
“He could only have been poisoned at your house?” 
“Yes.” “You and your wife were the only ones pres- 
ent?” “Yes.” “ Nobody entered during the absence of 
the old man?” “No one.” “He did not carry away the 
pot during this absence?” “No.” “Then it must have 
been one of you two?” “ Without doubt, it was one of 
us two, but I am innocent; I answer for that.” 

With such replies, doubt was no longer possible. One 
was guilty, both doubtless. But which was the principal, 
and which the accessory? There was the doubt, there the 
uncertainty. The defence took advantage of this uncer- 
tainty; Lalouette’s counsel, without accusing his wife, main- 
tained that he was not guilty, and that if there was a crime, 
which might not be, for an accident was possible, though 
not probable, this crime was not committed by the husband, 
and that besides there was a doubt, and the accused was 
entitled to the benefit of this doubt. The same theory was 
supported by her advocate, and this double argument 
appeared to make a deep impression on the jury. 

The judge summed up in a very able manner, and at 
nine o’clock in the evening, the jury entered their room to 
answer the following questions: “Is Lalouette guilty of 
poisoning? Was his wife accessory? Is the woman 
guilty of poisoning? Was her husband accessory ?” 

After three-quarters of an hour, the jury brought in a 
verdict of guilty, with extenuating circumstances. Lalou- 
ette was found guilty of poisoning. His wife was found 
guilty as an‘accessory, and, consequently, both were sen- 
tenced to hard labor for life. 





“LEADING CRIMINAL CASES. 
Court of King’s Bench, Thursday, February 12, 1761. 


Rex v. Wueatcy.! 


Crimes — Private Injuries — Distinction between. 
Mr. Norton, for the prosecutor, showed cause why 
judgment should not be arrested; a rule for that purpose 
having been obtained, upon a motion made by Mr. Morton 


! 2 Sanew, 1125 ; =" 1 Wn. Black. R. 27 3, 
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on Monday, 26th January last, in arrest of judgment upon 
this indictment for knowingly selling amber-beer short of 
the due and just measure, (whereof the defendant had 
been convicted.) The charge in the indictment was, 
“That Thomas Wheatly, late of the parish of St. Luke, 
in the county of Middlesex, brewer, being a person of evil 
name and fame, and of dishonest conversation, and devis- 
ing and intending to deceive and defraud one Richard 
Webb of his monies, on, &c., at, &c., falsely, fraudulently 
and deceitfully did sell and deliver, and cause to be sold 
and delivered, to the said Richard Webb, sixteen gallons, 
and no more, of a certain malt liquor commonly called 
amber, for and as eighteen gallons of the same liquor; 
which said liquor, so as aforesaid sold and delivered, did 
then and there want two gallons of the due and just 
measure of eighteen gallons, for which the same was sold 
and delivered as aforesaid ; (the said Thomas Wheatly 
then and there, well knowing the same liquor so by him 
sold and delivered to want two gallons of the due and just 
measure as aforesaid ;) and he the said Thomas Wheatly 
did receive of the said Richard Webb the sum of fifteen 
shillings, &c., for eighteen gallons, &c., pretended to have 
been sold and delivered, &c., although there was only six- 
teen gallons so as aforesaid delivered: and he the said 
Thomas Wheatly, him the said Richard Webb of two 
gallons of, &c., fraudulently and unlawfully did deceive 
and defraud ; to the great damage and fraud of the said 
Richard Webb, to the evil example of others in the like 
case offending, and against the peace of our sovereign Lord 
the King, his crown and dignity.” 

Mr. Morton and Mr. Yates, who were of counsel for the 
defendant, (to arrest the judgment,) objected that the fact 
charged was nothing more than a mere breach of a civil 
contract ; not an indictable offence. To prove this, they 
cited Rer v. Combrun, P. 1751, 24 G. 2, B. R., which was 
exactly and punctually the same case as the present, only 
mutatis mutandis. And Rer v. Dréfiield, Tr. 1754, 27, 
28 G. 2, B. R. S. P. ; —an indictment for a cheat, in selling 
coals as and for two bushels, whereas it was a peck short 
of that measure. There the indictment was quashed on 
motion. Rer v. Hannah Heath, — an indictment for 
selling and delivering 17 gallons 3 quarts and 4 pint of 
geneva, (and the like of brandy,) as and for a greater 
quantity, was quashed on motion. In 1 Salk. 151, 
3* , 
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Nehuff’s case, P. 4 Ann. B. R., a certiorari was granted 
to remove the indictment from the Old Bailey ; because it 
was not a matter criminal, —it was “borrowing 600/. and 
promising to send a pledge of fine cloth and gold dust ; 
and sending only some coarse cloth, and no gold dust.” In 
Tremaine, title Indictment for Cheats, all of them either 
lay a conspiracy, or show something amounting to a false 
token. A mere civil wrong will not support an indictment. 
And here is no criminal charge: it is not alleged, “ that 
he used false measures.” ‘The prosecutor should have ex- 
amined and seen that it was the right and just quantity. 

Mr. Norton, pro rege, offered the following reasons why 
the judgment should not be arrested. The defendant has 
been convicted of the fact. He may bring a writ of error, 
if the indictment is erroneous. This is an indictable of- 
fence; ’tis a cheat, a public fraud, in the course of his 
trade: he is stated to be a brewer. There is a distinction 
between private frauds, and frauds in the course of trade. 
The same fact may be a ground for a private action, and 
for an indictment too. None of the cited cases were after 
verdict. It might here (for aught that appears to the con- 
trary,) have been proved, “that he sold this less quantity 
by false measure :” and every thing shall be presumed in 
favor of a verdict. And here is a false pretence, at the 
least: and it appeared upon the trial to be a very foul 
case. 

The counsel for the defendant, in reply, said that noth- 
ing can be intended or presumed, in a criminal case, but 
secundum allegata et probata: it might happen without 
his own personal knowledge. And they denied any dis- 
tinction between this being done privately, and its being 
done in the course of trade. 

Lord Mansrietp. — The question is, whether the fact 
here alleged be an indictable crime or not. The fact al- 
leged is— 

(Then his Lordship stated the charge,” verbatim.) 

The argument that has been urged by the prosecutor’s 
counsel, from the present cases coming before the court 
after a verdict, and the cases cited being only of quashing 
upon motion, before any verdict, really turns the other way: 
because the court may use a discretion, “ whether it be 





1 5 Tremaine’s Pleas of the Crown, pp. 85 to 111. 
25 Ante, 1125; 2 Dur. & East, 554; Cro. Jac. 19; 1 Ld. Ray. 2. 
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right to quash upon motion, or put the defendant to de- 
mur;” but after verdict, they are obliged to arrest the 
judgment if they see the charge to be insufficient. And in 
a criminal charge, there is no latitude of intention, to in- 
clude any thing more than is charged: the charge must be 
explicit enough to support itself. Here, the fact is allowed ; 
but the consequence is denied: the objection is, that the 
fact is not an offence indictable, though acknowledged to 
be true as charged. And that the fact here charged should 
not be considered as an indictable offence, but left to a 
civil remedy by an action, is reasonable and right in the 
nature of the thing: because it is only an inconvenience 
and injury to a private person, arising from that private 
person’s own negligence and carelessness in not measuring 
the liquor, upon receiving it, to see whether it held out the 
just measure or not. 

The offence that is indictable must be such a one as 
affects the public. As if a man uses false weights and 
measures, and sells by them to all or to many of his cus- 
tomers, or uses them in the general course of his dealing: 
so, if a man defrauds another, under false tokens. For 
these are deceptions that common care and prudence are 
not sufficient to guard against. So, if there be a con- 
spiracy to cheat: for ordinary care and caution is no guard 
against this. Those cases are much more than mere pri- 
vate injuries: they are public offences. But here, it is a 
mere private imposition or deception: no false weights or 
measures are used ; no false tokens given; no conspiracy ; 
only an imposition upon the person he was dealing with, 
in delivering him a less quantity instead of a greater ; 
which the other carelessly accepted. *Tis only a non- 
performance of his contract : for which non-performance 
he may bring his action. The selling an unsound horse, 
as and for a sound one, is not indictable: the buyer should 
be more upon his guard. 

The several cases cited are alone suflicient to prove, that 
the offence here charged is not an indictable offence. But, 
besides these, my brother Denison informs me of another 
«case, that has not been mentioned at the bar. It was M. 6 
G. 1, B. R., Rex v. Wilders, a brewer: he was indicted 
for a cheat, in sending in, to Mr. Hicks, an ale-house 
keeper, so many vessels of ale marked as containing such 
a measure, and writing a letter to Mr. Hicks, assuring him 
that they did contain that measure ; when in fact they did 
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not contain such measure, but so much less, &c. This 
indictment was quashed on argument, upon a motion: 
which is a stronger case than the present. Therefore the 
law is clearly established and settled ; and I think on right 
grounds ; but on whatever grounds it might have been 
originally established, yet it ought to be adhered to, after 
it is established and settled. Therefore, (though I may be 
sorry for it in the present case, as circumstanced,) the 
judgment must be arrested. 

Mr. Just. Dentson concurred with his Lordship. 

This is nothing more than an action upon the case turn- 
ed into an indictment. "Tis a private breach of contract. 
And if this were to be allowed of, it would alter the course 
of the law; by making the injured person a witness upon 
the indictment, which he could not be (for himself) in an 
action. Here are no false weights, nor false measures; or 
any false token at all: nor any conspiracy. In the case of 
The Queen v. Maccarty et al.,’ there were false tokens, or 
what was considered as such. In the case of T'he Queen 
v. Jones, 1 Salk. 379,2 the defendant had received 20/. pre- 
tending to be sent by one who did not send him — Ht per 
Cur. “It is not indictable, unless he came with false 
tokens: we are not to indict one man for making a fool of 
another; let him bring his action.” If there be false 
tokens, or a conspiracy, it is another case. The Queen v. 
Maccarty*® was a conspiracy, as well as false tokens. Rer 
v. Wilders was a much stronger case than this; and was 
well considered. That was an imposition in the course of 
his trade; and the man had marked the vessels as con- 
taining more gallons than they did really contain, and had 
written a letter to Mr. Hicks attesting that they did so. 
But the present case is no more than a mere breach of 
contract: he has not delivered the quantity which he un- 
dertook to deliver. The court use a discretion in quashing 
indictments on metion: but they are obliged to arrest 
judgment when the matter is not indictable. And this 
matter is not indictable: therefore the judgment ought to 
be arrested. 

Mr. Just. Foster. — We are obliged to follow settled and 
established rules already fixed by former determinations in 
cases of the same kind. The case of Rer v. Wilders was 





16 Mod. 301; 2 Ld. Raym. 1179. 
22 Ld. Raym. 1013; and 6 Mod. 105, S. C, 
32 V. ut supra, and 6 Mod. 302 particularly. 
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a strong case; (too strong, perhaps; for there were false 
tokens: the vessels were marked as containing a greater 
quantity than they really did.) 

Mr. Just. Witmor concurred. This matter has been 
fully settled and established, and upon a reasonable foot. 
The true distinction that ought to be attended to in all 
cases of this kind, and which will solve them all, is this — 
that in such impositions or deceits, where common pru- 
dence may guard persons against the suffering from them, 
the offence is not indictable, but the party is left to his 
civil remedy for the redress of the injury that has been 
done him: but where false weights and measures are used, 
or false tokens produced, or such methods taken to cheat 
and deceive, as people cannot, by any ordinary care or 
prudence be guarded against, there it is an offence in- 
dictable. In the case of Rex v. Pinkney, P. 6 G. 2, B. R. 
upon an indictment “ for selling a sack of corn (at Rippon 
market) “which he falsely affirmed to contain a Winches- 
ter bushel, ubi revera et in facto plurimum deficiebat, §'c.,”’ 
the indictment was quashed upon motion. 

In the case now before us, the prosecutor might have 
measured the liquor, before he accepted it: and it was his 
own indolence and negligence if he did not. Therefore 
common prudence might have guarded him against suffer- 
ing any inconvenience by the defendant’s offering him less 
than he had contracted for. This was the case of Rer v. 
Pinkney ; and it was there said, that if a shopkeeper who 
deals in cloth, pretends to sell ten yards of cloth, but in- 
stead of ten yards bought of him, delivers only six, yet 
the buyer cannot indict him for delivering only six; be- 
cause he might have measured it, and seen whether it held 
out as it ought to do or not. In this case of Rer v. Pink- 
mey, and also in that case of Rex v. Combrun, a case of 
Rex v. Nicholson, at the Sittings before Ld. Raymond after 
Michaelmas term, 4 G. 2, was mentioned; which was an 
indictment for selling six chaldron of coals, which ought 
to contain 36 bushels each, and delivering six bushels 
short: Lord Raymond was so clear in it, that he ordered 
the defendant to be acquitted. 

Per Cur. unanimously, the judgment must be arrested. 


The definition of a crime, as given by Blackstone and other elementary 
writers, comprises all crimes, whether existing and recognised as such 
at common Jaw, or whether created wholly by statute. Blackstone's 















































34 Notes to Leading Criminal Cases. 





definition, familiar to all, is—‘*An act committed, or omitted, in violation 
of a public Jaw either forbidding or commanding it.’? The same words 
are used by Professor Greenleaf, in 3 Green]. § 1. Other elementary 
writers have given substantially the same definition. But as this em- 
braces statutory as well as common law offences, and as we propose now 
to treat of crimes at common law, strictly so called, as introductory thereto 
we suggest the following more limited definition, viz. — At common law, 
@ crime ts an act done with criminal intent, and to the injury of the 
public. 

1. There must be some act done. An intent to commit a crime is not 
indictable. 

Thus, in Rex v. Heath, Russ. & Ry. 184, A. D. 1810, the defendant 
was indicted for having in his possession certain counterfeit coin, knowing 
it to be counterfeit, with intent to pass the same as good. All the judges, 
in Trinity Term, 1810, considered the case, and the majority were of 
opinion that there was no act done, simply by having the coin in his pos- 
session, although he knew it to be counterfeit, and that an intent without 
an act was not a misdemeanor. ‘They also considered Rex v. Sutton, 
2 Stra. 1074, as untenable. Four years afterwards the same point 
was raised in Rex v. Stewart, Russ. & Ry. 288, and was reserved for 
the opinion of the twelve judges. They were unanimously of opinion 
that this was not an offence, and judgment was arrested, ‘The doctrine 
of these cases was also expressly adopted in the late case of Dugdale v, 
Regina, 16 Eng. Law and Eq. R. 380. In this case A. was indicted 
for unlawfully and knowingly preserving and keeping in his possession 
indecent and obscene prints and libels, with intent and purpose to publish 
and disseminate them. This was held not to be a crime, since the prints 
might have been innocently procured, and the intent to publish them may 
not have been entertained until afterwards; and entertaining the intent was 
not an act, and therefore not the commencement of a misdemeanor. 
Comm’th v. Morse, 2 Mass. 138, A. D. 1806, illustrates the same prin- 
ciple. There the defendant was charged with having in his possession 
certain forged notes on a bank which he knew had no existence, ‘‘ with 
intent falsely, fraudulently and deceitfully to utter and pass the same as 
true and genuine notes of a genuine bank. To this indictment he demur- 
red, and the court said, ** The allegations amount only to an intention to 
cheat, which at common Jaw is not indictable.”” The same decision was 
made in The State v. Penny, 1 Car. L. Rep. 517. 

On the same principle Regina v. Meredith, 8 Car. & P. 589, A. D. 
1838, was decided. ‘The defendant was indicted for an assault with 
intent tocommit arape. Abinger, Baron, said —‘‘I think an attempt 
to commit a misdemeanor is not indictable, unless there be some illegal 
act done; and I think that taking any step towards the commission of a 
misdemeanor, not by an illegal act, would not be sufficient.”’ 

So it was said by Ld. Kenyon, in 7 T. R. 514, to be ‘a principle 
of natural justice and of our law, that the intent and the act must both 
concur to constitute the crime,”’ but a limitation of this principle is to be 
observed in cases where the law positively forbids a thing to be done, and 
such act may become thereupon rpso facto illegal, even though done igno- 
rantly, and consequently the doing it is the foundation for an indictment, 
or other penal proceeding, even without the aid of any corrupt motive. 
For instance, the Stat. 5 & 6 Vict., c. 93, s. 3, forbids a dealer in to- 
bacco to have any adulterated tobacco in his possession, under a penalty 
of £200. The defendant had such tobacco in his possession, but it was 
proved he bought it as genuine, and did not know, or have any cause to 
suspect it was adulterated. Crompton argued that here the defendant 
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was morally innocent, and that as there was no knowledge, there was no 
guilty intent, and therefore that the defendant could not be guilty. But 
all the judges were of a contrary opinion, and said the defendant was 
bound to know what he was selling, and what he had in his possession. 
Regina v. Woodrow, 15 M. & W. 404, A.D. 1846. And several 
earlier eases had acted upon the same rule. The Attorney General v. 
Lockwood, 9 M. & W. 378, A. D. 1842; Rer vy. Marsh, 4 Dowl. & 
Ry. 260. 

Cases may, and probably do differ, as to what is sufficient to constitute 
such an overt act as to complete the crime ; but all decisions, ancient and 
modern, recognise the principle, that a eriminal intent alone, unaccom- 
panied by any overt act, is not punishable by the common Jaw. We say 
cases may and do differ in their application of the principle, and may 
sometimes be in direct conflict with each other, upon the proper effect of 
some particular conduct. Thus in Rer v. Sutton, 2 Stra. 1074, A.D. 
1737, more fully reported in Cas. t. Hardw. 370, it was thought that 
having instruments for counterfeiting coin in one’s possession with inten- 
tion to coin money and to pass it as genuine, was a sufficient act to be 
indictable, and the same is laid down as Jaw in 3 Greenl. Ev. §2. See 
Dorsett’s case, 5 Rog. Rec. 77; Murphy's case, 4 1b. 42. But as we 
have before seen, the more modern cases have established a diferent doc- 
trine. But all agree that procuring counterfeit coin with such intent is 
indictable. Rex v. Fuller, Russ. & Ry. 308, A. D. 1815; Dugdale vy. 
Regina, 16 Eng. Law & Fq. R. 380, A. D. 1852 

fi may not be unnecessary to add, however, that an act, to be criminal, 
need not be successful, for an attempt to commit a crime is no less a crime 
because the object was not attained. Thus in Rer v. Scofield, Cald, 
$97, A. D. 1784, it was held that attempting to set fire to a building, the 
firing of which was considered a misdemeanor, was itself, also, a misde- 
meanor. So, words alone may be a sufficient act to be criminal ; as, to so- 
licit a servant to steal his master’s goods. Rerv. Higgins, 2 Kast, 5, A. D. 
1809. Attempting to bribe a privy counsellor to procure an office for an ap- 
plicant. Rer v. Vaughan, 4 But. 24194, A. D. 1769. Attempting to suborn 
one to commit perjury, or to absent himself from a public prosecution, 
when summoned as a witness, S/ate v. Keyes, 8 Verm. 57, A.D. 1836; 
Rez v. Lady Lawly, Fitagib. 263, A. D. 1731; State v. Carpenter, 2 
Verm. 9, A. D. 1847. Soliciting another to commit adultery, The State v. 
Avery, 7 Conn. 267, A. D. 1828, or any misdemeanor, Comm "thy. Harring- 
ton, 3 Pick. 26, A. D. 1825;—are each and all indictable at common law, 
although the crime which was solicited or attempted to be procured was 
never in fact completed. 

This criminal intent also need not always be proved as a separate and 
distinct fact, or by separate and different evidence than that which proves 
the corpus ‘delicti, for the criminal intent may and generally is and should 
be inferred from the commission of the wrongful act. Cumm’th v. York, 
9 Met. 93; Rez v. Ferrington, Russ. & Ry. 207. 

Neither in cases of injuries produced by negligence, is it necessary to 
prove any positive, actual intent to commit the crime, for the evil intent 
is to be inferred from the wanton negligence and general disregard of 
others’ rights. But this will form the subject of a subsequent article. 

Il. The act done must be done with a criminal intent. Nemo est reus, 
nisi mens sil rea. 

The cases of infants, lunatics, &c., are familiar illustrations of this 
principle. Cases of mistake, and accident, also furnish some betier ex- 
amples. Thus Foster, in his Crown Law, tells us of a case which 
came before him. Upon a Sunday morning, a man and his wife went a 
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mile or two from home with some neighbors, to take a dinner at the house 
of their common friend. He carried his gun with him, hoping to meet with 
some diversion by the way ; but before he went to dinner he discharged it 
and set it up in a private place in his friend’s house. After dinner he went 
to church ; and in the evening, returned home with his wife and neighbors, 
bringing his gun with him, which was carried into the room where his wife 
was, she having brought it part of the way. He, taking it up, touched 
the trigger; and the gun went off and killed his wife, whom he dearly 
loved. It came out in evidence, that, while the man was at church, a per- 
son belonging to the family privately took the gun, charged it, and went 
after some game ; but, before the service at church was ended, returned 
it, loaded, to the place whence he took it, and where the defendant, who 
was ignorant of all that had passed, found it, to al] appearance, as he had 
left it. ‘* I did not inquire,’’ says Mr. J. Foster, ‘‘ whether the poor man 
had examined the gun before he carried it home; but being of opinion, 
upon the whole evidence, that he had reasonable grounds to believe that it 
was not loaded, I directed the jury, that if they were of the same opinion, 
they should acquit him: and he was acquitted.’’ Fost. 265. 

So in Rex v. Levett, cited in Cro. Car. 538, A. D. 1640, the defendant was 
indicted for the homicide of a woman called Frances Freeman, but it ap- 
pearing that the defendant did the act ignorantly, and without the intention 
to hurt the woman, it was resolved that it was manslaughter. 

So, in Rer vy. Gill, 1 Stra. 191, A. D. 1719, the defendant was in- 
dicted fur throwing down skins in a yard which was a public way, which 
put ont another’s eye. ‘‘ On the evidence, it appeared that the wind took 
the skin and blew it out of the way, and so the damage happened. The 
chief justice remembered the case of the hoy, (ante, 128,) and that in 
Hob. 134, where, in exercising, one soldier wounded another, and a case 
in the year-book, of a man lopping a tree, where the bough was blown at 
a distance and killed a man. And in the principal case the defendants 
were acquitted.” 

And in a late case in America, it was said to be a sacred principle of 
criminal jurisprudence, that the intention to commit the crime is of the 
essence of the crime, and to hold that a man should be held criminally 
responsible for an act, of the actual commission of which he was at the 
time iguorant, would be intolerable tyranny. See Duncan v. The Siate, 
7 Humph. 150, A. D. 1846. This was an indictment under a statute of 
Tennessee, against the captain of a steamboat, for unlawfully carrying 
away aslave. The evidence was that the slave secreted himself on the 
defendant’s boat, without his knowledge, and was thus transported from 
his master. The defendant being found guilty below, appealed, and the 
judgment was arrested, as the indictment did not charge that the defend- 
ant received the slave, and the evidence did not prove that he intentionally 
carried him away. 

It should be remembered, however, that wrongful acts done through 
mistake or ignorance of the law, are nevertheless punishable as crimes ; 
for every person is bound to know the law of the land; and this rule 
applies even to foreigners who commit a crime in this country which 
they did not in fact know to be such, as it was not penal in their own 
country. Rex v. Esop, 7 Car. & Payne, 456, A. D. 1836. And see Baron- 
net, Ex parte, 16 Eng. Law & Eq. R. 361, a case of a duel between 
Frenchmen, who were temporarily residing in England. 

So, it should not be forgotten, that although an act may be itself ap- 
parently lawful, yet if it is done with a criminal intent, and produces a 
public injury, it thereby becomes punishable as a crime. Lord Mans- 
field, C. J., in Rex v. Scofield, Cald. 397; Fairlee v. The People, 
il Ill. 1, A. D. 1849. 
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Much more, if one does an act unlawful in itself, and it produces an 
injury not intended by him, he is responsible for the consequences, and 
the law conclusively infers the malicious intent. Thus, where A. fired a 
pistol at a person ‘on horseback, only with the intent to cause the horse to 
throw hun, but the ball took effect on B. and caused his death, the act was 
held to be murder. State v. Smith, Strob. 77, A. D. 1847. 

So, if a person having determined to take the life of another, discharges 
a gun at him, not knowing whether it was loaded or not, but with the ex- 
pectation and desire that it is, and the death of the latter is caused, 
the furmer is guilty of murder. Comm'th v. Green, 1 Ashin. 289, 
A. D. 1826. 

Il. The act done must be an injury to the public. 

An infringement of private rights alone, although done wilfully, is not, 
at common law, a crime. 

And so far is this principle carried, that not even is a conspiracy to com- 
mit a trespass to private property indictable, although the injury be in fact 
carried out. Rex v. Turner, 13 East, 228, A. D. 1811; where several 
persons agreed to go, and did go, into a preserve for hares belonging to a 
third person, for the purpose of snaring them, Lord Ellenborougt said, 
‘*T should be sorry to have it doubted, whether persons agreeing to go and 
sport upon another’s ground, in other words, to commit a civil trespass, 
should be thereby in peril of an indictment for an offence, which would 
subject them to infamous punishment.” 

** The distinction of public wrongs from private,”’ says Blackstone, ‘ of 
crimes and misdemeanors from civil injuries, seems principally to consist 
in this — that private wrongs, or civil injuries, are an infringement or pri- 
vation of the civil rights which belong to individuals, considered merely as 
individuals ; public wrongs, or crimes and misdemeanors, are a breach and 
violation of the public rights and duties, due to the whole community, 
considered as a community, in its social aggregate capacity.”’ 4 Bl. 
Comm. 5. 

Neither is an injury which is guasi public, always indictable as crime. 
Thus, in Rex v. Richards, 8 T. R. 634, A. D. 1800, the defendants were 
indicted for the non-repair of a road. The road had been laid out under 
an act of Parliament, for the use of nine parishes, and it was made the 
duty of the defendants, as inhabitants of six of the parishes, to keep the 
road in repair, which duty they had neglected. Upon the question 
whether this was an indictable offence, the court said— ‘* However con- 
venient it might be that the defendants should be indicted, there was no 
legal ground on which this indictment could be supported ; that the known 
rule was, that those matters only that concerned the public, were the sub- 
ject of an indictment ; that the road in question being described to be a 
private road, did not concern the public, nor was of a public nature, but 
merely concerned the individuals who had a right to use it; that the ques- 
tion was not varied by the circumstance that many individuals were held 
to repair, or that many others were entitled to the benefit of it,’? &c.; and 
they also held, that the fact that the road was set out under a public act, 
did not make the non-repair of it indictable. 

Rer v. Lioyd, 1 Esp. R. 200, A. D. 1802, furnishes another good illus- 
tration of this principle. ‘The defendant, a tinman, was indicted for a 
nuisance, from the noise made in carrying on his trade. The prosecutors 
were attorneys in Clifford's Inn. From the evidence, it appeared that the 
noise affected only three numbers, 14, 15 and 16, of that inn. Lord Ellen- 
borough said that, upon this evidence, the indictment could not be sus- 
tained ; and that it was, if any thing, a private nuisance. It was confined 
to the inhabitants of three numbers of Clifford’s Inn only ; it did not even 
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extend to the rest of the society ; it was therefore not of sufficiently gen- 
eral extent to support an indictment, and the defendant was acquitted. 

So, in Rex v. Medley, 6 Car. & P. 292, A. D. 1834, Lord Denman ruled 
in @ prosecution against a gas company for poisoning the water of the 
Thames by conveying refuse gas into it, that the fact, that by this gas the 
fish were much diminished, and a considerable number of fishermen thrown 
out of employment, was not of itself sufficient ground to sustain the in- 
dictment ; for if it were so, every successful speculation in trade might 
be the subject of a prosecution. The act complained of must be to the 
common nuisance of the king's subjects. 

The most usual injuries to private rights, which it has been attempted 
at times to punish as crimes, are such as arise either from breach of 
contract, or from fraud, or from trespasses to either real or personal estate. 

(1.) As to injuries from breach of contract. 

Although at the present day it may seem too clear ever to have admit- 
ted of a doubt, that the non-fulfilment of a contract could not be a crime, 
yet in earlier times, courts were frequently obliged to meet and pass upon 
such indictments, before that species of redress for private wrongs was 
entirely abandoned, and before people ceased to invoke the arm of the 
criminal law to punish those who had simply violated their word. We 
give below a few of the earlier cases upon this subject. 

In Rex v. Bainham, there was an indictment for that A. borrowed 5/. 
of the prisoner, and pawned gold rings to secure the payment ; and at the 
day, A. tendered the money, but the prisoner refused to deliver up the 
rings; but this was considered only a breach of civil contract, and not 
indictable. 1 Salk. 379. So in Rex v. Bradford, 2 Ld. Raym. 366, A. D. 
1692, a physician was indicted for not curing his patient in three weeks, 
as he had promised to do, but the indictment was quashed as being only a 
breach of contract. And where the justices had made an order that A. 
should pay his tailor 7/. for work done, which he refusing to do, was in- 
dicted, the indictment was subsequently quashed, for it was a matter not 
indictable. Rer v. Brown, 2 Salk. 189. 

In Rex v. Nehuff, 1 Salk. 151, A. D. 1706, the defendant had borrowed 
600/., and promised to send the lender fine cloth and gold dust as a pledge, 
but in fact he sent no gold dust, but only some coarse cloth, worth little or 
nothing. ‘The court said that was not a matter criminal, but it was the 
prosecutor’s fault to repose such confidence in the defendant. 

But there are some acts, which although they may seem to be only 
breaches of contract, have yet been considered of such a nature as to 
amount to a misdemeanor. Thus in Rex v. Friend, Russ. & Ry. 20, 
the majority of the court considered it an indictable offence to neglect to 
provide sufficient food, clothing, &c., for an infart apprentice of tender 
years, who was unable to provide for and take care of itself, and whom 
the defendant was obliged by contract to provide for, so that such child’s 
health was materially injured thereby. But Justice Chambre thought it 
was not in any manner an indictable offence, being founded wholly on 
contract. And see Rer v. Squire, 1 Russ. on Crimes, 490. But to ren- 
der such an act indictable, the child must have been of such tender years, 
that it could not act or judge for itself. Regina v. S » 5 Cox, C. C. 
279, A.D. 1851; Rex v. Ridley, 2 Camp. 650, A. D. 1811. 

The misdemeanor, therefore, in Rex v. Friend, would not seem to be 
founded so much on a breach of contract, as on an intentional injury to 
another’s life and health. From injuries by mere breach of contract, 
therefore, we pass to 


(2.) Injuries by means of fraud. 
The consideration of which, together with the other subjects to be con- . 


sidered in this connection, we defer to our next number. EK. H. B. 
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Lietcent American Decisions. 


Supreme Judicial Court of Massachusetts, Suffolk, ss., 
March Term, 1854. 


Joun Kent v. Tomas Garvin.! 


Evidence — Shop Books. 

A book containing entries of ale sold, copied by a clerk every Saturday 
night from the delivery-book of the drayman, is inadmissible to prove 
the delivery of the articles charged, when supported only by the testi- 
mony of the clerk that the charges were so copied, and compared and 
corrected, by the drayman and himself. 

The fact that some of the articles were delivered six days before the en- 
tries, would not itself perhaps be fatal to the competency of the book, 
but taken in connection with the absence of the testimony of the person 
who delivered the articles and made the original memorandum, it ren- 
ders it enurely inadmissible. 


THis was an action of assumpsit for several barrels of ale, 
alleged to have been sold and delivered to thé defendant. The 
case was referred to an auditor, whose report (so far as is mate- 
rial to the decision of the court) was as follows : — To prove his 
account, the plaintiff offered his books of original entries, with 
the testimony of the clerk who kept the books. This testimony 
was as follows: James Kettelle, Jr., the plaintiff's clerk, tes- 
tified that he was the plaintiff's book-keeper ; that the book pro- 
duced by him was the plaintiff's book of original entries; that 
he made the entries; that he took them from the delivery-book 
of the drayman every Saturday night; that the drayman stood 
by his side and read off the entries, and he copied them into the 
plaintiff's book, and then the drayman read them off from the 
delivery-book, and compared them ; and if they were right, he 
(the witness) checked them in the plaintiff's book ; that this was 
done in the present case, and that the drayman was now in Cali- 
fornia. 

At the trial, the plaintiff objected to the acceptance of the 
auditor’s report, and to its being read to the jury, for the fol- 
lowing reasons, — 

1. The clerk's book, upon the evidence reported by the 
auditor, was not the book of original entry of the plaintiff, but 
the drayman’s book was such. 

2. The drayman’s book, if not the book of original entry, 
was the original memoranda from which the plaintiff's clerk 


? This and the following case will appear in the first volume of Gray’s 
Reports. 
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made the entries sworn to by him. As the drayman is not pro- 
duced, his unsupported declarations to the plaintiff's clerk is his 
only evidence that such memoranda were made by him, or were 
made at all, or when made. 

3. If the drayman’s memoranda are proved by his declara- 
tions to the plaintiff’s clerk, it appears by the reported evidence 
that the drayman read off to the clerk on Saturday night all the 
deliveries of the whole week, and as most of the articles here in 
question are charged as delivered on Monday, an interval of six 
days elapsed between the delivery and the charge. Declarations 
made more than one day after a transaction, cannot be considered 
as of the res geste. 

These objections were overruled, and the report was read to 
the jury, who returned a verdict for the plaintiff. The de- 
fendant excepted. 

Edward G. Parker, for the defendant. 

S. J. Gordon, for the plaintiff, contended that the plaintiffs 
book of original entries, supported by the evidence of the book- 
keeper, est tablished a prima facie case for the plaintiff. 
1 Greenl. Ey. § 115; Arnold y. Sabin, 1 Cush. 526; Morris 
v. Briggs, 3 Cush. 342; Barker v. Haskell "wae March 
Term, 1852; Mathes v. Robinson, 8 Met. 2 

The opinion of the court was delivered by 

Bicetow, J. — It has long been the settled law of this Com- 
monwealth, that it is not a valid objection to the competency of 
a party’s book, supported by his suppletory oath, that the entries 
therein were transcribed from a slate or memorandum-book in 
which they were first entered for a temporary purpose, al- 
though the entries on the slate or memorandum were made by a 
person other than the party who copied them on to the book. In 
such cases the entry of the charges in the regular day-book of 
the party, is deemed to he the first and original entry, and as 
such, competent proof, with the oath of the party, of the charges 
therein made. Jaron vy. Hollis, 13 Mass. 427; Nmith v. 
Sanford, 12 Pick. 139; Ball v. Gates, 12 Met. 491; Morris 
v. Briggs, 5 Cush. 542. But in all these cases it will be 
found, that in addition to the oath of the party who made the 
entries in the day-book, the testimony of the person who made 
the entries on the slate or memorandum-book was adduced to 
prove that articles were delivered or work performed of a charac- 
ter similar to those charged on the day-book, at or about the time 
of the entries therein. The charges in the book, supported by 
the oath of the party making the entries, are often the only evi- 
dence of dates, items and amounts, which individuals cannot well 
retain in their memories. 
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The case at bar goes beyond any adjudged case. The attempt 
is here made to put in evidence the book of a party, supported by 
the oath of his clerk who made the entries, for the purpose of 
proving the sale and delivery of articles made by a third person 
in the employment of the plaintiff, whose evidence is not pro- 
duced in support of the charges; nor is any evidence offered 
from any source other than from the book, to show that at the 
time the charges were made, any articles, similar in character to 
those charged, were delivered by the plaintiff to the defendant. 
It is manifest that here an important link in the chain of evidence 
is wanting. The clerk who made the entries had no knowledge 
of the correctness of any charge on the book. All he can say 
is, that the drayman who delivered the articles for the plaintiff 
gave to him from his memorandum-book the items which were 
entered on the book. ‘he case therefore rests on the mere un- 
supported statement of a third person, whose fidelity and accu- 
racy there are no means of ascertaining and testing. It is in its 
nature mere hearsay testimony. ‘To permit the books of a 
party to be competent proof under such circumstances, would 
be extending the rule applicable to this anomalous and dangerous 
species of evidence quite too far. 

The book in the present case is also liable to the further ob- 
jection, that the entries were not made, in many instances, until 
six days after the date of the alleged delivery of the articles to 
the defendant. Of itself this objection would not perhaps be 
fatal to the competency of the book, but taken in connection with 
the absence of the testimony of the person who delivered the 
articles and made the original memorandum, it renders the book 
entirely inadmissible. Kessler y. M Conachy, 1 Rawle, 435; 
M’ Coy v. Lightner, 2 Watts, 547. 

For these reasons we think that the court below erred in per- 
mitting the auditor’s report, founded on the charges in the book, 
to be read to the jury in support of the plaintiff's claim. 

Defendant’s exceptions sustained, and verdict set aside. 





Watuuts R. Coiums v. Perer G. Douetass et an. 


Poor Debtor’s Oath — Form and Service of Citation — Officer’s Return. 


A citation was served on a creditor. giving notice of a creditor's intention 
to take the poor debtor’s oath, which recited, ‘* whereas G. A., keeper 
of the jail in Boston, in the county of Suffolk, has made known to me, 
&c. &c., that Peter Douglass, of Boston aforesaid, physician, who is 
committed on an execution issued from the Court of Common Pleas, 
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holden at Boston, for and within the county of Suffolk, and dated the 
13th day of August, A. D. 1851, for thirty-six dollars and seventy-two 
cents damage, and five dollars and six cents costs of suit in a civil action, 
and two dollars costs of commitment, in which you are the creditor, has 
represented to said jailer,’ &ce. The debtor was sued by the name of 
Peter G. Douglass, signed his bond for the prison limits in that name, 
and his application for the oath was by that name; and it was Aeld, 
that this did not invalidate the certificate of discharge given by the 
justices on his taking the oath. 

It,was admitted by the adverse party, in an action on the bond for the 
prison limits, that the copy of the citation served on the creditor was 
not signed by the same magistrate who signed and issued the original 
citation, but an officer having returned on the latter that he had served 
a copy of that, his return was held conclusive in that action. 


‘T'uis was an action on a bond for the prison limits. 
The defence was a discharge of the principal by two jus- 
tices of the quorum, on taking the poor debtor’s oath, 
which the plaintiff claimed was invalid — Ist, because the 
copy of the citation served upon the plaintiff's attorne y, pur- 
ported to be signed and issued by a different magistrate 
from the one who actually signed and issued it, and the 
fact being admitted by the defendant the return of the 
officer was not conclusive. 2d, because the principal de- 
fendant was sued by the name of Peter G. Douglass, signed 
the bond in suit by that name, and his application for the 
oath was by that name, while in the citation he was called 
Peter Douglass. The citation recited that “ whereas G. A., 
keeper of the jail in Boston, in the county of Suffolk, has 
made known to me, &e. Ke. that Peter Douglass, of Boston, 
aforesaid, physician, who is committed on an execution issu- 
ed from the Court of Common Pleas holden at Boston, for 
and within the county of Sutfolk, and dated the 13th day 
of August, A. D. 1851, for thirty-six dollars and seventy- 
one cents damage, and five dollars and six cents costs of 
suit in a civil action, and two dollars costs of commitment 
in which you are the creditor, has represented to said 
jailer,’ &c. The officer serving the citation, returned on 
the original citation, that he “served the above citation 
on the above-mentioned Collins, by giving in hand to H. 
D. A. Esq., the plaintiff's attorney, an attested copy of the 
same.” 

The opinion of the Court was delivered by Merrick, J. 
The bond in this suit was given by the principal defendant 
Douglas, when committed to jail on execution for debt, 
to obtain the liberty of the prison limits. He was subse- 
quently discharged from custody by the jailer upon receiv- 
ing from two justices of the peace, both of the quorum, a 
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certificate in the form prescribed in the LOth section of the 
98th chapter of the Revised Statutes; that after due exam- 
ination they had administered to the said Douglass the oath 
to be taken by poor prisoners committed on execution for 
debt. ‘This certificate is not conclusive evidence of his 
right to be at large, and the plaintiff attempts to invalidate 
it by showing that in the preliminary proceedings respect- 
ing notice to the creditor, the requirements of the statute 
were not complied with. If the fact were so, the de- 
fendants cannot avail themselves of it in justification of 
the withdrawal of Douglass from custody, and his depar- 
ture from the prison limits was a breach of the condition of 
the bond. Baker v. Moffat, 7 Cush. 259, and cases there 
cited ; Bruce v. Keogh, |b. 536. 

Upon the ‘representation to a jailer by a debtor, of his 
inability to pay the debt for which he is committed, it is 
made the duty of the justice of the peace to whom that 
representation is communicated, to fix a time and place for 
the examination of the debtor, and by a citation under his 
own hand, duly served upon the creditor, to give him no- 
tice thereof, Rev. Stat. c. 98,§1,§ 2. The defendant insists 
that in neither of these last named particulars, — the cita- 
tion to the creditor or the service of it upon bim — were 
the requisitions of the statute complied with, and therefore 
that the subsequent proceedings of the magistrates were 
irregular and unauthorized, and their certificate given to 
the jailer was without any legal validity. 

The error or deficiency in the citation pointed out by 
the plaintiff, and which he contends is so material as to 
vitiate all the subsequent proceedings of the magistrates, 
is the omission in it of the initial letter of the middle name 
of the debtor. He is called Peter instead of Peter G. Doug- 
lass. ‘These it is urged, are, or may be, the names of two 
diflerent individuals; that the creditor, by the service of 
such a citation upon him, was not certainly informed, and 
did not necessarily know at whose instance it was issued ; 
and therefore that he was not legally notified that the 
person who desired to take the benefit of the act for the 
relief of poor debtors was his debtor, committed on his 
execution. The statute gives no form of the citation 
which it is the duty of the magistrate to issue, and it does 
not prescribe the degree of minuteness with which the per- 
sons named in it or the cause for which it is made shall be 
described. But undoubtedly the description shonld be, in 
both particulars, with all reasonable certainty, for it is es- 
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sential to the security of parties that they have proper 
notice of all proceedings by which their interest may be 
aflected. And no notice can be effectually given, unless 
the process served upon a party contains an intelligible 
statement or recital of the facts which it is material to him 
to know, and of which it is his right to be informed. It 
is upon this principle that the case of Slasson v. Brown, 
20 Pick. 436, cited and relied on by the plaintiff, was de- 
cided. The citation in that case was addressed to Eben- 
ezer B. Slasson, while the name of the person upon whom 
it was served, and whose interest it was the object of the 
suit to aflect, was Edward B. Slasson. It was an entire 
rariance in the name, and for'that cause the court held the 
defect to be fatal. : 

But in the present case, there is no such positive error — 
no such entire variance. If a very small part of the name 
of the debtor is omitted in the citation, he is not designat- 
ed by another which does not properly belong to him. But 
his name is not the only means it affords by which he may 
be identified and known by the creditor. His profession, 
occupation, and place of residence; the court wherein the 
original suit was prosecuted ; its precise amount, both in 
reference to damages and costs; the date of the execution, 
and the prison to which he was thereon caused by the 
plaintiff himself to be committed on the execution in his 
own favor; are all accurately named and described in it. 
These circumstances are so direct and significant, that it is 
impossible to doubt that the creditor pe rfee tly well under- 
stood for whose benefit the citation was issued, and knew 
who was intended by the debtor named in it. ‘This is suf- 
ficient. Undoubtedly the creditor is entitled to the notice 
required by law, but a mere verbal variance which could 
not mislead him or create a doubt in his mind as to the 
object of the citation, or the person who was described in 
it as the debtor, ought not to be ailowed to vitiate the pro- 
ceedings of the magistrates. his principle was fully 
established in the case of Bussey v. Briggs, 2 Met. 134, 
and it requires upon the facts agreed by the parties, that 
the validity of the certificate given by the magistrates to 
the jailer should be affirmed. 

Of the other objection of the plaintiff, that there was no 
legal service of the citation upon the creditor, he cannot, 
in this case, avail himself. In the return made upon it by 
the officer to whom it was delivered for service, and by 
whom it was served, it appears that all the requirements of 
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law in that particular were complied with. In this pro- 
ceeding the creditor is entirely concluded by it. If the 
return is false, the remedy of the plaintiff is against the 
oflicer, who is responsible to the injured party for all inju- 
rious consequences resulting from it. The rule that a legal 
and suflicient return by an oflicer upon a precept which he 
has authority to serve, is conclusive in the suit as to the 
facts returned, is too well known to require a citation of 
cases in which it has been aiflirmed. But reference may 
be made to the case of Niles v. Hancock, 3 Met. 568, in 
which the general doctrine was applied to a case precisely 
like the present. It was there determined that a proper ser- 
vice by a proper oflicer of a citation to a creditor, to ap- 
pear at the examination of his debtor, who is committed 
on execution, is conclusive, and cannot be disputed by the 
creditor in an action on the debtor’s bond, given for the 
liberty of the prison limits. It need only be added that 
we adhere to that decision. 

Judgment for the defendants on the agreed statement 
of facts. 

H. D. Austin for the plaintiff; J. C. Park for the defend- 


ants. 





Court of Common Pleas, Middlesex, ss., December 
Term, 1853. 


Morean Sweeney v. Enwarp Taytor. 


Pleadings — Practice — Abatement — Fe. §e. 

Tus was an action of contract. The plaintiff lived in 
Cambridge —the defendant in Rhode Island. The writ 
was served by an arrest of the defendant, and holding him 
to bail. The affidavit to authorize the arrest, was defee- 
tive in one or two particulars, so that the service under it 
was unauthorized and illegal. ‘The return of the officer 
was as follows: “ Worcester ss.: February 1, 1853. By 
virtue of this writ I have taken the body of the within 
named: Edward Taylor, and held him to bail, and I here- 
with return the bail bond. Millens ‘Taft, D. Sherith” 

On the back of the writ was the following endorse- 
ment: “ Arrest. I, Morgan Sweeney, plaintiff, do depose 
and say, that I expect to recover ten dollars and upwards 
in this suit, and I have reasonable cause to believe that 
said ‘Taylor is about to depart beyond the jurisdiction of 














46 Recent English Decision. 


said Court, and not to return until the first execution, if 
any, may issue in said suit.” This was signed and sworn 
to. The writ contained the usual command to attach 
property or take the body of the defendant. It was made 
returnable to the March Term, A. D. 1853. On the third 
day of the said term, the defendant filed a written motion 
to dismiss, on the ground of the insufficient and illegal 
service; and on the seventh day of the said term, an affi- 
davit of defence was filed. 

On the second day of the June Term, the defendant 
filed an answer, wherein he pleaded in abatement the 
matter already referred to, and also answered the plain- 
tiff’s declaration upon the merits. The action was then 
continued to the September ‘Term, and thence to the 
December Term, when J. Q. A. Griffin, for the defendant, 
argued that the motion to dismiss ought to prevail, be- 
cause the illegality of the service was apparent upon the 
writ ; and that the plea in abatement must at all events be 
sustained, as Stat. 1852, chap. 312, sect. 27, provided that 
it might be made by answer, and the rule of court fixed 
the time for filing it on the second day of the second Term. 

B. F. Butler for the plaintiff, contended that the illegal- 
ity in the service was not apparent on the writ, inasmuch 
as another affidavit might have been made in proper form ; 
and that the plea in abatement could not be sustained, 
because the whole matter was waived by filing the aflida- 
vit of defence. To this it was replied that a default would 
have been entered at the end of ten days, if no aftidavit 
had been filed. 

The court, Hoar J., overruled both the motion and the 
plea. 


Recent English Decision. 


Court of Exchequer, Michalmas Term, 1853.— Nov. 12. 
Ricuarps v. Rose.’ 


Adjoining Houses — Mutual Support — Sewer. 


When a number of houses are built together on a spot of ground in such 
a manner as to require the mutual support of each other for the pur- 
pose of this common protection and security, and the owner afterwards 


117 Jurist, 1036. This will be in Vol. 20, Eng. Law & Eq. Rep. 
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parts with the possession, either, one at atime, or both together, and 
the property is afterwards subdivided, the right of mutual support re- 
mains. 

Semble, per Parke, B., that this does not deprive the occupier of any of 
the houses of the right of making a drain to his house. 


Tue declaration in this case contained two counts. In 
the first, the plaintiff alleged that his house adjoined the 
house of the defendant, and had a right to the support 
thereof; but that the defendant so negligently managed 
his own property in making a drain as to withdraw that 
support, and thereby occasioned injury to the house of the 
plaintiff. The second count was the same as the first, 
omitting the allegation of the right to support from the 
house of the defendant. Pleas —first, not guilty, to the 
whole. Secondly, to the first count, that the house of the 
plaintiff was not entitled to the support of that of the 
defendant. At the trial, Pottock, C. B., it appeared that 
the plaintiff and the defendant resided in houses adjoining 
each other. ‘They were the property of the same landlord, 
who in August, 1847, demised both to one W., by separate 
leases for ninety-nine years each; there being no evidence 
which was prior in point of time, W. assigued the houses 
by mortgage to B., who assigned them to H., who sold 
one of them to the plaintiff in July, 1849, and the other 
to the defendant in the September following. At the time 
the houses were built, there was no sewer near them, but 
after the plaintiff and defendants had come into possession, 
the ground-landlord made a general sewer through the pub- 
lic street; whereupon the defendant, having first obtained 
the consent of the commissioners of sewers for that pur- 
pose, made a house sewer under his own house connected 
with the public sewer. It did not appear that this work 
was performed in a negligent manner, but in consequence 
of it, part of the support of defendant’s house being 
withdrawn from that of plaintiff, the latter cracked and 
was considerably injured. On this state of facts, it being 
objected by the defendant’s counsel that the action would 
not lie, the Lord Chief Baron reserved leave to move to 
enter a nonsuit, but left the case to the jury, who found 
for the plaintiff, with 25/. damages. 

Lush on a former day in this term moved accordingly. 
The question in this case is, whether when two persons 
occupy adjoining houses under different assignments, the 
owner of such house has a right to the support of the 
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other, so as to enable him to maintain an action for damage 
arising in consequence of its being withdrawn. The 
plaintiff and defendant derive title to their respective prem- 
ises from the person who, not being owner in fee, but a 
lessee, could only convey to each the limited interest he 
had himself. [Parke, B. — Still he conveys the premises 
in the same state in which he himself held them, 7. e. 
with all the easements they then had; and consequently 
by implication he grants the right to have the house sup- 
ported by the next one, at least until you show the con- 
trary. Would you contend that the defendant had a right 
to block up the plaintiff's windows, or that the person oc- 
cupying the lower story of a house could take it away to 
the destruction of the dwelling of a person inhabiting the 
upper storys] The party to whom the first lease was 
executed might have such a right, but in the present case 
it did not appear which lease was executed first. The 
subsequent lease could not create the second house a domi- 
nant, and convert the house demised by the former lease 
into*a servient tenement. [Parke, B. — Both these parties 
derive title under the same landlord, and the premises of 
each are to be enjoyed as he intended ; which intention 
manifestly was, that each should enjoy his house with all 
the rights it was entitled to in its then state and condition ; 
one of these rights being that each house should be sup- 
ported by the other; and this right to support is mutual, 
and it is therefore immaterial which house was leased 
first.'} If that be so, neither party could make a drain for 
his house. [Parke, B. — Perhaps he might be entitled to 
make a drain; for the landlord gives him a right to do 
every thing necessary for the enjoyment of the premises. ] 
[Potiock, C. B. —I think the verdict in this case was ab- 
surd in point of the smallness of its amount, and that you 
are entitled to a rule for a new trial on payment of costs. ] 
We do not desire that. Cur. adv. vult. 
The judgment of the court was now delivered by 
Potiock, C. B. — On the point reserved in this case we 
are all of opinion that there ought to be no rule. When a 
number of houses are built together on a spot of ground 
in such a manner as to require the mutual support of each 
other for the purpose of their commen protection and se- 
curity, and the owner afterwards parts with the possession, 
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either one at a time, or both together, and the property is 
afterwards subdivided by mortgage or demised in any other 
way, it seems necessary, as a matter of common sense, that 
that right of mutual support remains; and the circum- 
stance of the title of the house having been separated by 
one act, at one time, or by different acts at different times, 
can make no difference in this respect. It would be a 
violation of common sense to hold, that any man who by 
any means comes into the possession of one of a number 
of such houses, might say to the occupiers of the neighbor- 
ing ones, ‘“* You are not entitled to the protection and sup- 
port of my house —I will pull it all down, and allow yours 
to collapse and fall into ruins.” It is impossible not to 
come to the conclusion, that the law on this subject must 
be in accordance with the common sense of it; and there 
is acase where something similar was held with respect 
to another sort of easement, viz., a right of way. In all 
such cases the right of mutual dependence and support 
rests either on a presumed grant from one of the parties, 
or a presumed reservation of the right by the seller of the 
property. ‘There will therefore be no rule, for on the point 
reserved we think the defendant not entitled to it, and 
Mr. Lush has declared his unwillingness to take one on 
payment of costs. 
Rule refused. 
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Supreme Judicial Court of Massachusetts, Suffolk, ss., March 
Term, 1854. 


Action —- (See Statute of Frauds) —-Contract. W. purchased of B. cer- 
tain real estate subject to mortgages, and in the deed from B. to W. it was 
recited that the premises were ‘‘ subject to one mortgage, &c., and to 
another for five hundred dollars, with interest, both of which mortgages, 
with the notes for the security of which they were given, the ssid W. is 
to assume and cancel.’’ M. subsequently became the owner of the note 
for five hundred dollars secured by the last-mentioned mortgage, and 
brought this action against W. to recover the amount due on the same; 
but it was Ael/, that such an action would not lie in his favor against 
W.— Mellen v. Whipple. 

Action fur money had and received — Abandonment. Assumpsit to 
recover moneys awarded to the plaintiff under the Mexican co:nmussion, 
for compensation fer spoliations by the government of Mexico. The 
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plaintiffs, in 1833, insured certain property, which was seized by the Mex- 
ican government and abandoned to the plaintiil, who accepted the abandon- 
ment, and paid the amount insured in May 1836. <A convention and 
commission were agreed upon and created, to adjust claims against Mexico, 
in 1839; a‘second commission, in 1843, at which last the insured made a 
claim, in favor of which the commission reported ; and afier this all his 
interest was transferred by mesne assignments to the defendant. In 1849 
the board of commissioners fur the distribution of the moneys appropriated 
for this purpose under the treaty with Mexico of 1848, cummenced their 
sittings, and two or three years after, the defendant obtained the allowance 
of the claim. Stat. 1849, c. 107,§8, 9 U.S. Stat. at large, 393, provided 
for a mode of making and establishing claims for funds awarded, against the 
party to whom they were allowed, before the Circuit Court of the District 
of Columbia. The plaintiff made no claim before any commission, nor in 
the Circuit Court, and after the amount allowed to the defendant had been 
paid over to him, brought this action against him in 1850; and it was 
held, that the abandonment vested the property in the goods abandoned in 
the plaintiffs, and gave them all the rights of the original owner fur com- 
pensation against Mexico ; and that the remedy by proceedings before the 
Circuit Court of Columbia was cumulative, not exclusive ; but that, on 
account of their negligence in not pursuing the claim, and in permitting 
the original owner to obtain an allowance, so that he appeared to be the 
owner at the assignment, and in permitting the defendant, a bond fide pur- 
chaser, to pursue the same at his own expense and obtain an allowance 
thereof, this action could not be maintained. — Mercantile Marine Ins. Co. 
v. Corcoran. 

Agent — See Promissory Notes. 

Appeal— Mandamus — Way— Judgment. Petition for a mandamus 
against the Mayor and Aldermen of the city of Boston. The petitioner 
had appealed to the respondents to assess the damages sustained by him 
from the Jaying out of a railroad in said city. After sundry proceedings, 
the respondents passed an order, which after stating the pleadings and 
evidence, concluded —** Whereupon it is considered and ordered by the 
said Mayor and Aldermen, that this board will proceed no further in the 
premises, and that the said respondents be hence discharged, and go 
thereof without day.’’ J/e/d, that this was such an adjudication on the 
subject of damages as would entitle the petitioner to an appeal to the 
Cuurt of Common Pleas, and that therefore a mandamus was not neces- 
sary to compel an adjudication by the defendants, and would not lie: 
— Smith v. Mayor § Aldermen of Boston. 

Assault and Battery— (See Burden of Proof) — Evidence — License. 
Tort for an assault and battery. Defence in justification, that the acts 
complained of were doue in self-defence, and in lawfully ejecting the 
plaintiff from a passage-way, the fee of which was in a church of which 
he was sexton, and which had authorized him by vote to take care of the 
building (which adjoined the passage-way) and property. The owners of 
estates opposite said building had the right to puss over said way, aud the 
plaintiff claimed that he, being in company with a son of one of said 
owners, a license might be implied. ‘I's rebut this the defendant offered 
evidence that the house had a long time previous to the assault been fre- 
quented by boys of a bad character, sume of whom had been sent to the 
State prison; that the plaintiff was one who had thus frequented said 
house, and that meetings for worship in the church had been frequently 
disturbed by them, and the windows of the church broken; and said owner 
had fastened the dours and windows of said house to exclude entry, and 
that it had been broken into ; — which was objected to by the plainull, but 
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admitted. Held, on exceptions to the rulings of the court below, that the 
force employed in self-d»fence must be proportioned to the attack, and if 
this limit is exceeded, the person defending himself is liable for the ex- 
cess; and the jury having been instructed that if, from the whole evi- 
dence, they were satisfied that the plaintiff committed the first assault, and 
that the assault set out in the plaintitf’s declaration was defensive only, 
the justification was made out, and they should return a verdict for de- 
fendant, — that they should have been instructed, that before they could 
render a verdict for the defendant, they must find not only that the assault 
was committed in self-defence, but that there was no excess of furee em- 
ployed ; and that on the question of license, it was proper to show that 
the house had been shut up by the owner, and had been frequented by 
certain persons, among whom was plaintiff; but that the evidence as to the 
character of these persons, and their having been in the State prison, was 
inadmissible. — Brown v. Gordon. 

Assignment —See Insolvent Debtors, Trustee Process. 

Banks — See Promissory Notes. 

Burdén of Proof — Assault and Battery. Indictment for an assault and 
battery on one E. with a dangerous weapon. Evidence was offered both 
by the government and the defendant. ‘This evidence tended to show that 
the party assaulted had spit in the defendant's face, in a public place, im- 
mediately before the assault; and the defendant contended that he was 
justified in what he did thereby. The jury were instructed that the burden 
was on the government to satisfy the jury that the defendant did strike EF. 
with a dangerous weapon, in the manner alleged in the indictment. If 
this were proved beyond a reasonable doubt, the burden was then on the 
defendant to satisfy the jury of the justification alleged, to wit, the spit- 
ting in his face. If not satisfied of the faet alleged in justification, but 
satisfied that the government had made out the allegations in the indict- 
ment as above stated, the verdict must be against the defendant. eld, 
that where the defendant in such an indictment relies on no distinct, 
separate and independent fact in defence, but claims that he is not guilty 
on the transaction in question itself, the burden of proof is on the govern- 
ment throughout; and that the fact that evidence is offered by him, if it 
is confined to that transaction, is immaterial, and the instructions above 
given were held erroneous; and the court were of opinion, although the 
exceptions did not raise the point, that spitting in the defendant’s face was 
no justification of the assault alleged. — Comm’th v. McKee. 

Conflict of Laws — See Insolvent Debtors. 

Contract — Action. KR. made written applications for insurance to a 
Matual Insurance Company. ‘The policies were made out, and he was 
requested to take them, sign the deposite-notes and pay the premiums, but 
refused to accept the policies, or sign the notes. ‘The policies were never 
delivered to him, but had remained in possession of the plaintiffs, and he 
never had paid the premiums nor signed the notes ; and an action was 
now brought fur the premiums, deposite-notes and assessments. Field, 
that no contract was completed between the parties upon which the 
action could be sustained. — Real Estate Mutual Insurance Co. v. 
Roessle. 

Estoppel — Covenant — Damages — Evidence. Action on a covenant 
againsi incumbrances. Defence, that afier eviction the premises had been 
conveyed to the defendant, and that the title enured tothe plaintiff. Held, 
that this was no bar to the action; that the measure of damages was the 
consideration-money, of which the consideration stated in the original deed 
was primé facie evidence, and interest. — Blanchard v. Ellis. 

Evidence — (See Assault and Battery; Estuppel; Promissory Notes) — 
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Cross- E-ramination — Leading Questions. Assumpsit against C. as maker 
of four promissory notes, two signed by M. H. B., payable to plaintiff's 
order, two by J. F. payable in like manner; each indorsed by defendant, 
as follows——‘* Waiving demand and notice. S.C.’’ The question on the 
trial before the jury was, whether he indorsed them at the making, and 
was liable as an original promissor, or subsequently, and so liable only 
as guarantor. 

The defendant offered the deposition of one J. C. F., in which were the 
following cross-interrogatories, objected to at the taking and at the trial as 
inadmissible, to wit: ** Were you not expelled from the Bar at Spring- 
field? When was you expelled from the Bar? Did you have a hearing 
at your request before the court about the time of your expulsion, and with 
reference thereto, and was not your cause then reheard, and did you not 
address the court on the subject?’ What Judge presided at the court when 
you was expelled from the Bar at Springfield? For what cause was you 
expelled from the Bar! Did the same Judge preside at Springfield when 
you was expelled who presided at the former trial of this case?’ How 
long after you testified in the former trial of this case was it that you was 
so expelled from the Bar? What were the charges against you for which 
you was expelled from the Bar? Was you not expelled from the Bar be- 
cause, among other things, you committed the crime of perjury? Did not 
Judge M. at or about.the time you was expelled from the Bar speak to 
you about your testifying on the former trial of this case? Did he not 
intimate you had sworn falsely !”’ 

The plaintiffs offered the deposition of M. H. B., to which the de- 
fendant objected that the interrogatories filed, and of which he had been 
notified, were for the deposition of M. H. B., of Jonesville, Wisconsin, 
laborer, and by the caption it was the deposition of M. H. B., Sandusky 
City, Ohio, peddler, at which last place the commission was executed. It 
was supposed that he resided in Wisconsin, but having removed to San- 
dusky, the commission was sent there and executed by an Ohio magistrate. 
Also that the deponent, without any request to him to produce original 
papers, or notice to the defendant that any would be shown to him, or he 
requested to annex any, was shown papers, testified in regard to them, and 
annexed them to his deposition : the papers referred to being the original 
notes sued on, as to which he stated that the annexed papers were ** the 
notes about which I have testified.”’ The defendant farther objected to 
the following interrogatories proposed by the plaintiff: 

‘* Who introduced you to the plaintiff, and for what purpose? Did the 
person who so introduced you give to the plaintiffs any promise or en- 
couragement as to the payment of goods! State all that took place or 
was said by Castles to the plaintiffs at the time of said introduction, or at 
any time when you have purchased goods of the plaintiffs. Did you give 
your notes to the plaintiffs for goods so purehased of them, and did the 
defendant indorse or sign or put his name on said notes? And if so, when? 
And state particularly, and when and where he so put his name on said 
notes. Please write out and annex, or have the magistrate write out and 
annex to your deposition, copies of the notes given by you to the plain- 
tiffs, according to your best recollection and belief. What were the 
amounts of said notes’ What their dates?’ State as near as you can 
recollect. State when said Castles put his name on said notes with 
reference to the time when you signed them — Did he put his name upon 
them when you put yours there, or at any and what other time?” 

Held, that the cross-interrogatories objected to were inadmissible ; that 
the objections to the deposition of M. H. B. could not avail ; and that the 
furm of the commission might be amended now to conform to the facets. It 
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was a mere question of identity, it was said, and both parties understood 
the deponent to be the same person they had known here ; while as to the 
original papers, there was no controversy as to the signature, and the gen- 
uineness of the notes was not in question, the real question being, when 
the defendant's signature was appended, and it not being suggested, that 
any pertinent inquiry could be made as to the notes, if an opportunity were 
affurded. And as to the interrogatories, objected to as leading, they were 
not so in an objectionable sense as indicating the answer. — Smith v. 
Castles. 

Insolvent Debtors — Assignment — Trustee Process — Conflict of Laws. 
— An assignment was made in New York by insolvent debtors, which was 
valid by the laws of that State, giving preferences to certain creditors, and 
including certain debts due from citizens of Massachusetts, who were 
summoned as trustees in an action against the debtors in Massachusetts, 
Held, that the express provision of Stat. 1838, c. 238, rendering such an 
assignment invalid, was stil] in force, and that the laws of New York 
could not make such assignment effectual ; and the trustees were charged. 
— Zipcey v. Thompson & Tr. 

Judgment — See Appeal, 

License — See Assault and Battery. 

Mandamus — See Appeal, 

Pilots — Usage. Aciion for pilotage fees. Defence, that the plaintiff 
did not offer his services until atier the defendant’s vessel had passed the 
line deseribed in Rev. Stat. ¢. 32, § 24, ** from Harding’s Rocks to the 
Outer Graves, and from thence to Nahant Head ;*’ and that the plaintuf 
refused to carry her above a bridge in Charles River. ‘The vessel had 
passed the line once, but on the next tack, standing northward, had re- 
crossed it, and at the time of the offer was outside. Ji/e/d, that the pas- 
sige intended by the statute was a final passage, not merely a temporary 
and accidental one, and that the plaintiff was entitled to recover ; Ae/d, 
further, that he was not bound to carry the vessel farther than the 
established usage of pilots required, and that an usage not to carry vessels 
above the bridge having been proved, his refusal so to do did not deprive 
him of the right to his fees. —-//unt v. Carlisle. 

Promissory Note — Due Diligence— Agent — Banks — Evidence. Con- 
tract by the holders against the first indorser of a promissory note, dated 
at Buston. ‘The note was left in a bank in Boston for collection. No 
demand was made on the maker, and the record of a protest by a deceased 
notary was offered in evidence of due diligence. ‘The record states that 
he ‘** went to various places making diligent inquiry of divers persons for 
the promisor. I could not find him nor any one knowing him, nor any 
one with funds for the payment of said note, thereupon | left official no- 
tice of the default addressed to the several indorsers at their respective 
places of business.’’ ‘The promisor had a house and place of business in 
Boston, and the indorsers also lived in Boston. He/d, that after the 
decease of a notary his protest of a promissory note was competent second- 
ary evidence, because it was an act done in the course of his duty and 
business. ‘That the record was admissible in the same way in the absence 
of the protest. ‘That the bauk, as the plaintiff's agent, was bound two do 
all the plaintiff would have been bound to do, and that due diligence was 
not used to find the promisor, the presumption being that his place of 
residence was known to the indorsers, whose residence it appeared that 
the notary knew, while it did not appear that he inquired of them for the 
debtor's. — Porter v. Judson. 

Sale — See Trustee Process. 


5* 











54 Abstracts of Recent American Decisions. 


Shipping —Owners and Charterers of Ships — Liability of. Action 
against I’. as owner of the barque FE. J. for water casks delivered on 
board on the order of the master. The barque was then chartered to 
the master and C. In the charter party were the usual covenants by the 
owner, thit the barque should be tight, stanch and strong during the voy- 
age, and sufficiently tackled and apparelled. ‘The charterers were to vic- 
tual, man and sail the ship. ‘The charter party contained an exception of 
all necessary room for the accommodation of the crew, &c. ‘There was 
no évidence of any direct authority from the defendant for the purchase of 
the casks. //e/d, that the owners for the voyage, not the owners of the 
vessel, were liable for supplies, and that by this charter party the charter- 
ers were owners for the voyage, the whole vessel being at their disposal, 
and they to victual, man and sail her; and that the exception of ‘* neces- 
sary rvom,’’ &c., did not affect this matter, as it was inoperative ; nor the 
owners’ agreement that she should be sufficiently tackled, &c., although 
water casks were necessary apparel —as this was an executory contract 
between other parties than those to this suit. — Urann v. Fletcher. 

Statute of Frauds — Agreement not to be performed within a year — Ac- 
tion. H. verbally agreed with N. that his son, a minor, should work for 
N. unti] twenty-one, in consideration that N. would pay H. a certain sum 
quarterly during that time, as board, and a.certain sum semiannually, as 
clothes money, until the son should arrive at eighteen, — to be afterwards 
increased. And this action was brought on the special contract for a sum 
becoming due two years after the agreement. /e/d, that under the statute 
of frauds, Rev. Stat. ce. 74, § 1, cl. 5, no action can be brought on a verbal 
agreement unless it can be completely performed within the year, and 
therefore the present action would not lie. Whether an action would lie 
here on an implied contract, after the termination or waiver of the original 
agreement for the services previously performed, Quere.— Hill ¥. 
Hooper. 

Trustee Process —(See Insolvent Debtors) — Sale. H. assigned to D. in 
trust for creditors who should sign the instrument of trust, certain goods 
under mortgage and attachment, and in the custody of a deputy sheriff, in 
the store of H., and also goods in the possession of K., a consignee of H., 
and some debts due H. D. accepted the trust, went to the store, and said 
he came to take possession of the goods, and took the account books. H. 
was sued and D. summoned as trustee, and after the service on D. the attach- 
ing officer sold the goods in his custody, and paid over a surplus to D., and 
D. took and sold the goods in the hands of K., who also paid over some 
money when he gave up the goods to D. No creditors became parties to 
the assignment before said service on D. Held, that it was competent for 
H. to convey his interest in the property mortgaged and attached without 
actual delivery ; and that, on the facts, said interest passed to D., and he 
had a quasi possession of the goods sufficient to make him chargeable in 
this form of process, which it was further Ae/d would lie — but held also, 
that the moneys due from K. were a chose in action for which the trustee 
was not chargeable. — Mann v. Huston and Tr. 

Trustee Process — Assignment. ‘The city of Boston having been sum- 
moned as trustee, on account of moneys due the defendant for work and 
labor, a claimant appeared and claimed the fund under an assignment 
made before such work and labor was performed, of * all the claims and 
demands which I now have, or which I may have against the City of 
Boston on the first of January next, for all sums of money due and to 
become due to me for services, &c.’’ ‘The assignor had previously 
done work for the city, and thereafier worked for the same, but at the 
time of the assignment no contract or engagement existed between him 
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and the city, that they would employ him or that he should work for 
them, — and it was Aeld that the assignment could not pass wages sub- 
sequently earned. — Mu/hall v. Quinn and Tr. 
Way — See Appeal. 
Before Merrick, J. 

Exceptions — Practice — Stat. 1851, c. 261. In the action of B. v. W., 
W. filed exceptions to the rulings of the Court of Common Pleas, which 
were disallowed, and the case was removed to the Supreme Court to 
establish his exceptions. Stat. 1851, ¢. 261, provides that the truth of 
exceptions may be established if disallowed, and that the Supreme Court 
may prescribe rules in conformity with the act for settling the truth of the 
same. And it is provided by a rule of said Court, that the party except- 
ing shall ** file his affidavit, setting forth in full said allegations and all 
facts material thereto, at the term, &c., and shall give notice of said peti- 
tion to the adverse party, by delivering a copy thereof to him or the attor- 
ney of record, ten days at least before said term.’’ In this ease W.’s 
counsel delivered to the attorney of B.a copy of the disallowed bill of 
exceptions, with this indorsement: ** sworn to befure me KX. W. H., Jus- 
tice of the Peace,”’ with date of oath as usual, and below this certificate 
of the oath (which was added afier the filing of the similar paper hereafter 
referred to) the words, ‘*a copy of allegations and exceptions to be filed 
and proved under the statute of 1851.’’ No copy of any other paper was 
served on B. or his attorney. ‘The papers filed in the Supreme Court were 
(ist) a certified copy of the bill of exceptions, with a copy of this indorse- 
ment: ‘* The foregoing exceptions not being found conformable to truth, 
are not allowed. D. W. Presiding Judge,’’ with the same certificate of 
oath without date affixed, but without the words, ‘* a copy of allegations, 
&c.”’ above mentioned as on the paper given to B.'s attorney. (2d) A 
paper reciting the judgment of the court below for specified sums, as 
damages and costs and continuing then as follows: ** Aud thereupon the 
said defendants, by their attorney, filed certain proposed exceptions which 
are reduced to writing, and on file, which being presented to the court, 
and not found conformable to the truth, are disallowed. And the defend- 
ant having filed in writing a notice of his intention to establish the truth 
of the allegations contained in his said exceptions before the Supreme 
Judicial Court, it is ordered that further proceedings be stayed.’’ ‘This 
paper was duly attested by the clerk of the court below. The plaintiff's 
counsel now filed his affidavit setting forth these facts, and moved that the 
court take no further cognizance of the case, contending that the proceed- 
ings had in the case were not such as the rule of the court required, but 
Merrick, J. held otherwise, and overruled the motion. — Bennett v. 


Watney. 


HAiseellancous Kntelligeuce. 


A Paristan Court — Damaces From THE Bite or a Doc. Action for 
dog bites are not uncommon amoung us, but we can hardly expect that the 
foliowing sketch from the ‘** Gazette des Tribunaux,” of a similar pro- 


ceeding in Paris, will serve as an authority in our courts. It dues not 
appear that it was held necessary, as at common law, to prove that the 
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dogs were accustomed to bite mankind. There is a pleasing piquancy in 
the testimony, which, however, may be the salad of a French reporter. 
TripunaL or Pouce, Parts, Marcu 17, 1354. 

Nicholas Dumoulin. 1 and the dogs have always been good friends; I 
could never meet one without stopping and saying a word to him; but 
after what happened to me on the Boulevard Strasbourg with Monsieur 
Garit’s dogs, | shall have nothing more to do with ’em. 

The Judge. Why, what happened to you there! 

Nicholas. I was trotting along home about 10 o’clock in the evening. 
T felt jolly after a good day's job, and so | was humming a little tune. 
When I came by a house that was building, I heard two friends say, 
‘* Good evening.’’ ‘They were two big Bordeaux fellows of Garit’s, the 
wine-merchant, two chaps who could tear a man into bits in five 
minutes, 

The Judge. You mean two Bordeaux dogs. 

Nicholas. They said ** Good evening’’ to me, justasIdoto you. I 
very naturally returned the compliment, and pretty soon we got a-chatting. 
I fancied that my conversation entertained them; but when | was turning 
away, jump! went the two jolly fellows against the board fence between 
us, down with it, and, crack ! they pounced on me like a Cossack. ‘The 
red one caught hold of my leg, and the black one jumped at my face. 
Two such fleas you'd better believe it is not easy to shake off. Down I 
fall; but not.being so well off on the ground as standing up, I get up 
again ; but the two rascals pull me down again, and if | had’nt left them 
my cloak to tear to pieces they'd have given me the same sauce. 

The Judge. What was the damage done! 

Nicholas. Sick three weeks, lost my blood, my cloak, my cap, my 
cravat, and my labor, which | hav’nt had strength to go to yet. 

A Witness. One doesn’t sleep all night when he 1s seventy-two years 
old. 1 heard the dogs barking, and a man barking back, but faith! a poor 
bark he made of it though. Says I to myself, ** There’s a simpleton 
going to get nipped. A minute after | heard a cry, ** Halloo! Halloo! 
Help! Help.’’ Says I, **Good! good! you’ve caught it. 1 knew it.” 

The Judge. And didn’t you go to the rescue? 

Witness. When one is seventy-two years old, and has never meddled 
with other folks* business, he would hardly begin with meddling with Ga- 
rit’s dogs. ’ : 

The Judge. Are they bad ones? 

Witness. I doa‘’t say that; [ never saw them harm any one: but if 
they had got their appetite up to eat a fellow, they could very well finish 
two. 

M. Garit. My dogs are as gentle as kittens, and besides, they were 
behind a fence. 

The Judge. You ought to have seen that the fence was firm. 

M. Garit. If the dogs hadn't been stirred up, they wouldn't have got 
out. 

Nicholas. I didn’t stir *em up atall. They said ‘* Good evening ”’ to 
me, and | answered them. No harm in that! If they hadn’t had a bad 
temper, I shouldn’t have suffered. 

The court being of opinion that M. Garit was guilty of negligence in 
not taking care to secure the fence, fined him twenty-five frances, and three 
hundred trancs damages were awarded to Dumoulin. 


Exrraorpinary Scene iv an Inpiana Court— Aw Exective Jupi- 
crary. — The Richmond Palladium, of last week, gives the following 
account of a very singular sceve which occurred on the opening of the 
court in New Castle, Henry County, Indiana. 
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At New Castle, we found quite an excitement existing in regard to the 
President Judge of this Cireuit, Hon. Judge Anthony. ‘The court met 
on Monday morning, but before proceeding to business, a member of the 
Henry county Bar presented a petition, signed by every member of the 
bar in that court, asking in most respectful terms, his honor to resign his 
seat upon the bench. ‘The gentleman who presented the petition, stated, 
however, that in acase he would not resign, the petitioners had agreed 
among themselves that they would not do any business in the court so 
long as he presided. 

Another gentleman addressed the court, reasserting the determination 
they had agreed to, and urging in very plain terms the necessity of a re- 
signation. Another followed, expressing the high personal respect he 
entertained for the judge asa gentleman and a lavern-kerper, but justice 
required him to say that he regarded the present incumbent of the bench 
as utterly unqualified for the place he occupied. He was followed by 
another, and he by another, and he by another, until every member had, 
in plain terms, expressed their opinion as to his incapacity, &c. 

With a nonehalance peculiar to his honor, he told the gentlemen of the 
Bar that he would think of the matter, and in the mean time would proceed 
to business. He called the cases upon the docket, and every case which had 
not been compromised, was continued until the next term of the court. 
Court was adjourned for dinner, aud in the afternoon a petition signed by 
the jury was presented to the judge, asking him to resign. His honor 
asked time to consider, when the lawyers proposed to him, that if he 
would agree in writing never to come to that county again fur the purpose 
of holding court, and would send some one in his place, they would be 
content to drop the matter, so far as they were concerned. The judge 
again took the matter under advisement, and we are told, finally promised 
never to come to that county again for the purpose of holding court, until 
he should be sent fur, and would either send some other judge to hold the 
court, or permit the judge of the Court of Common Pleas to hold court in 
his stead. So ended the matter for the present. 

Not one word by way of justification of the course of the attorneys is 
required of us. All who know anything of the Judge will sustain the 
plea of full justification. ' 


** Barrinc-our’’ in tue Onto Scuoors.— The Ohio State Demo- 
erat publishes a reply of H. H. Barney, the State Commissioner of 
Common Schools, to a question proposed to him by a number of the 
citizens of Brown county, whether, on New Year's evening, scholars 
were legally authorized to bar the doors of their schoolhouses and resist 
the demand of the directors and teachers to open the same, unless a 
treat of two dollars should be granted them by the teacher? It seems that 
this mode of procedure on the part of the scholars has been practised from 
time immemorial ; and on the last New Year’s day, when the teacher of a 
school in Brown county refused to pay the sum, the boys were upheld in 
their demands by many of their parents and some of the magistrates of the 
county, and the teacher was at length obliged tocomply. Mr. Barney 
was of opinion that the boys in such cases were trespassers, and liable to 
the same amount of damages as they would be at the suit of a private 
citizen, whose dwelling they should close against him with a view to ex- 
torting money. 


Commisston on Ciatms 1x Loxvon. The Department of State, at 
Washington, has given notice that as erroneous interpretations prevail, to 
the effect that the Commission on Claims now sitting in London, will 
shortly adjourn to sit in the United States, it is proper to remind those 
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interested in the proceedings of the Commission that, by the terms of the 
convention under which it has been organized, London is the only place 
where its sessions can be held; that it was necessary for all claims em- 
braced by the convention to be presented to the Commission by the 15th of 
this month, ** unless, in any case where reason for delay shall be estab- 
lished to the satisfaction of the Commissioners, the period for presenting 
the claim may be extended to any time not exceeding three months 
longer,’’ which time will expire on the 15th ot June next. — N. Y. Herald, 
April 8. 


New Liset Law i Pewnnsytvanta. A new law of libel is pending 
in the Legislature of Pennsylvania, which is of considerable interest to the 
publishers of newspapers. It proposes two important innovations upon 
the existing law. ‘The first of these is, that in prosecution for libel, it 
shall be lawful for the accused to give in evidence any fact tending to 
prove the truth of the published allegations, and that the publication was 
made with good motives, and for justifiable ends, and was necessary for 
pubhe information ; and if these points be proven to the satisfaction of the 
jury, they shall acquit the accused. ‘The second is, that the owner, pub- 
lisher, or editor of a newspaper shall not be held responsible, criminally, 
for the malicious act of a person in his employ, unless it shall appear that 
the act was perpetrated with the counsel or consent, or at the suggestion 
of such owner, publisher, or editor. — N. Y. Herald, April 8. 


Jupictan Wir.— At times the grave and sober proceedings of the 
Supreme Court of this State are relieved from that dullness, too often 
supposed to be their inseparable accompaniment, by the bright and salient 
humor of some one of ** our learned brethren ’’ of the bar. Even the re- 
spected occupants of the judicial bench themselves occasionally indulge in a 
passing encounter of wit. No one is usually more happy, in this respect, 
than the distinguished Chief Justice himself. An instance of this felicitous 
readiness occurred a few days since. ‘The ‘* learned counsel ”’ in the case 
then pending, was dwelling, with all his ability, upon the universal and 
well established truth of the well known proverb, that if you give another 
an inch he will take an ell. ‘* Yes,’¥interposed his Honor, ** and hence 
the origin of Lynch law.’’ — Boston Atlas. 


Puncu defines a court-house as a place where a penny’s worth of jus- 
tice is purchased with a shilling’s werth of law. There is only one thing 
less profitable than suing people, and that is going their security. 


Notice of New Book. 


Tue Law or Contracts. By Tueornitvs Parsons, LL.D., Dane 
Professor of Law in Harvard University, at Cambridge. Vol. I. pp. 
776. Boston: Little, Brown & Company. 1853. 

This volume has been for some time upon our table. We have delayed 


noticing it, in the expectation, that before this time the second volume, 
long since announced as ready for the press, would have been published, 
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80 that by reading both volumes we could judge more fairly of the whole 
work. We propose now to do little more than to refer to the plan of the 
work. 

The book is upon the vast subject of Contracts, the limits of which it 
is almost impossible to define; and in the treatment of it Professor Par- 
sons has taken a wide range. It is only the first part of the work, and 
has professedly for its subject ** The law of contracts considered in yefer- 
ence to the obligations assumed by the parties.”’ A preliminary chapter 
discusses ‘* ‘The extent and scope of the Jaw of contracts,’’ and defines and 
classifies contracts. We should be disposed to criticise the definition of a 
contract, upon page five, where it is stated to be * in legal contemplation 
an agreement between two or more parties for the doing or not doing of 
some specified thing,’’ although his reason fur omitting the consideration 
is subsequently explained, were it not that on page eight, in’ speaking of 
the essentials of a legal contract, he describes them to be, first, the Par- 
ties; secondly, the Consideration, for this is, in Jegal coatemplavion, the 
cause of the contract; thirdly, the Assent of the Parties; and fourthly, 
the Subject Matter. These form the subjects of the several books into 
which the volume is divided. 

Some three hundred and forty pages of the volume are devoted to the 
consideration of the subject of the first book, that is of Parties to Con- 
tracts. This is one of the novel features of the plan of the work. 
Usually authors have stated ina few pages, and in general terms, yet 
sufficiently particular, the ability or disability of a person to do a legal 
act, and devoted the rest of their work to a consideration of the subject- 
matter, or matters of their treatise. Professor Parsons has, under the 
head of Parties to Contracts, said all that he has to say upon the subject 
of several of the different species of contracts, and upon agency and part 
nership. ‘This is perhaps not so objectionable, because all that is said of 
these special subjects is said in one place, and can be found without mueh 
difficulty. Yet in some cases this causes confusion. For example, in 
regard to the contract of marriage; in book first, — of Parties 10 Con- 
tracts, — we have, without a word being previously said us to who may 
contract to marry, or what the contract of marriage is, a chapter upon the 
contracts of married women, with three sections, one —‘** of the general 
effect of marriage on the rights of the parties ;’’ a second, ** of the con- 
tracts of a married woman made before marriage ; ’’ (we do not well see how 
the contract of a woman before marriage, can be the contract of a married 
woman) and a third, ‘‘ of the contracts of a married woman made during 
marriage.’’ In the subsequent part of the volume, in book third — of the 
subject-matter of contracts — we find another chapter upon ** Marriage.’’ 
We think it would have tended more to simplicity and perspicuity, had the 
whole been put together under this last chapter, where it more properly 
belongs. 

We notice also that the author has not followed the practice of the late 
Judge Story and Professor Greenleaf, in numbering the several paragraphs 
or sections, and referring to these sections instead of to the pages. Where 
a book reaches but one edition, these two modes of reference are equally 
convenient. But ina book like this, which we do not doubt wiil reach 
many editions, and will, in each issue, receive such additions as will make 
an alteration of the paging nece. sary. this will cofistantly cause confusion 
in citations. But when a bovk is divided invwo sections, and in subsequent 
editious alterations are to be made, it can be done under the’same number 
of the section, the additional sections being indicated by different letters of 
the alphabet ; and thus ne confusivn can arise in citations from the several 
editious. 
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The objections which we have made are chiefly to the arrangement of 
the work. In its execution the author has stated in the text only the prin- 
ciples of the law, and has not incorporated therein the siatement of any 
adjudged case. But the leading decisions are all carefully collected in the 
notes, and are cited at suflicient length. This work has evidently been 
done with great labor, care and exactness; and whoever purchases the 
work, will have the substance of the law, upon the subjects discussed 
therein, that is contained in the volumes of the library of the Law 
School at Cambridge. We look forward with interest to the appearance 
of the second vulume, and when it is published we propose to refer again 


more fully to the entire work. 


Xusolvuents in sMassachusetts. 


| 
Name of Insolvent, Residence. Commencement off Name of Commissioner, 
Proceedings, 


March 20, 
‘ 
| 





A. H. Bullock. 


Adams, Warren Worcester, 
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